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The question is whether the court below erred in dismissing, now 
Appellant’s Second Amended Complaint pursuant to argument as set forth 
in the Transcript of the Record of the hearing on Motion to Dismiss said 
Second Amended Complaint, the Court below having based such dismissal 
upon the Court’s opinion (JA 41) to the effect that counsel for Appellant 
was attempting to require the Court to substitute the Court’s discretion 
as to the merits of the desirability of the Appellant as an employee of the 
Air Force for that of the employing agency. 
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UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


No. 12, 892 
THOMAS J. BOYLAN 

Appellant 

vs. 

HAROLD E. TALBOTT 
Secretary of the Air Force 

and 

CHARLES E. WILSON 
Secretary of Defense 

Appellees 


Appeal From The United States District Court 
For The District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

The Complaint, Amended Complaint, and Second Amended 
Complaint were filed in the United States District Court for the District of 
Columbia pursuant to the provisions of Section 306 of Title 11 of the District 
of Columbia Code, 1951 Edition, and Section 1651 of Title 28 of the United 
States Code. It is respectfully submitted that the jurisdiction of this 
Honorable Court to review the dismissal of this case in the Court below is 
based upon Section 1291 of Title 28 of the United States Code. 
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STATEMENT OF THE CASE 

The Complaint and Amended Complaint filed herein were dismissed, 
in turn, but each such dismissal order provided for the filing of an amended 
complaint. The Second Amended Complaint, the Motion to Dismiss same, 
Points and Authorities in support of and in opposition to such dismissal, and 
the transcript of the hearing of said Motion on July 27, 1955, form the 
basis for this appeal, excepting only that the exhibits to the Complaint and 
the Amended Complaint were incorporated into the Second Amended Com¬ 
plaint by reference, (JA 60-68), and the authorities quoted in prior Points 
and Authorities in opposition to Motions to Dismiss were referred to in the 
Points and Authorities in opposition to the Motion to Dismiss the Second 
Amended Complaint, 

This case, as set forth in said Second Amended Complaint, was 
predicated upon contentions that the superiors of the Appellant conspired to 
cause his discharge from his employment in that section of the Philadelphia 
Air Force office which dealt with contract relations with so-called "small 
businesses"; that such discharge was predicated upon a series of trivialities 
which occurred over a prolonged period, and that the charges against 
Appellant were lacking in specificity. The Appellees were named as 
defendants in the court below primarily by reason of their respective 
official positions, but also by reason of a totally indifferent attitude when 
requested by counsel to give consideration to the wrong which had been 
visited upon Appellant, such requests having been made prior to the filing 
of the original Complaint and copies of correspondence relating thereto 
constituting exhibits to said Complaint (JA 20-30). 

The crux of this case is that the allegations of the Second Amended 
Complaint make out a perfect case of such arbitrary and unreasonable 
action on the part of Appellees, primarily by reason of the conduct of the 
subordinates of their respective predecessors for which Appellees in their 
respective official capacities were responsible, as to constitute abuses of 
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the power in them reposed. 


STATUTES INVOLVED 

Section 14 of the Veterans’ Preference Act, 5 USC 863 reads, in 
relevant part, as follows: 

”No permanent or indefinite preference eligible, 
who has completed a probationary or trial period 
employed in the civil service, or in any establishment, 
agency, bureau, administration, project, or department, 
hereinbefore referred to shall be discharged, suspended, 
for more than thirty days, furloughed without pay, 
reduced in rank or compensation, or debarred for future 
appointment except for such cause as will promote the 
efficiency of the service and for reasons given in writing 
and the person whose discharge, suspension for more 
than thirty days, furlough without pay, or reduction in 
rank or compensation is sought shall have at least thirty 
days’ advance written notice (except where there is 
reasonable cause to believe the employee to be guilty 
of a crime for which a sentence of imprisonment can be 
imposed), stating any and all reasons, specifically and 
in detail, for any such proposed action; such preference 
eligible shall be allowed a reasonable time for answer¬ 
ing the same personally and in writing, and for furnish¬ 
ing affidavits in support of such answer, and shall have 
the right to appeal to the Civil Service Commission from 
an adverse decision of the administrative officer so act¬ 
ing, such appeal to be made in writing within a reasonable 
length of time after the date of receipt of notice of such 
adverse decision; Provided , that such preference eligible 
shall have the right to make a personal appearance, or an 
appearance through a designated representative, in accord¬ 
ance with such reasonable rules and regulations as may 
be issued by the Civil Service Commission; after investi¬ 
gation and consideration of the evidence submitted, the 
Civil Service Commission shall submit its findings and 
recommendations to the proper administrative officer 
and shall send copies of same to the appellant, to his 
designated representative, and it shall be mandatory for 
such administrative officer to take such corrective action 
as the Commission finally recommends. ***” 
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The following is Section 10(e) of the Administrative Procedures Act 
of 1946, 5 USCA, Section 1009(e): 

’’Scope of review. So far as necessary to decision 
and where presented the reviewing court shall decide all 
relevant questions of law, interpret constitutional and 
statutory provisions, and determine the meaning or 
applicability of the terms of any agency action. It shall 
(A) compel agency action unlawfully withheld or unreason¬ 
ably delayed; and (B) hold unlawful and set aside agency 
action, findings and conclusions found to be (1) arbitrary, 
capricious, an abuse of discretion or otherwise not in 
accordance with law; (2) contrary to constitutional right, 
power, privilege, or immunity; (3) in excess of statutory, 
jurisdiction, authority or limitations, or short of 
statutory right; (4) without observance of procedure re¬ 
quired by law; (5) unsupported by substantial evidence in 
any case subject to the requirements of sections 7 and 8 
or otherwise reviewed on the record of an agency hear¬ 
ing provided by statute; or (6) unwarranted by the fact 
to the extent that the facts are subject to trial de novo 
by the reviewing court. In making the foregoing determ¬ 
inations the court shall review the whole record or such 
portions thereof as may be cited by any party, and due 
account shall be taken of the rule of prejudicial error. ” 

The following is Section 2201 of Title 28 of the United States Code, 
being that part of the Declaratory Judgment Act under the heading ’’Creation 
of Remedy”: 

”In a case of actual controversy within its juris¬ 
diction, except with respect to Federal taxes, any 
court of the United States, upon the filing of an approp¬ 
riate pleading, may declare the rights and other legal 
relations of an interested party seeking such declaration 
whether or not further relief is or could be sought. Any 
such declaration shall have the force and effect of a final 
judgment or decree and shall be reviewable as such. ” 
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SUMMARY OF ARGUMENT 

The Second Amended Complaint fully and properly alleges such 
arbitrary and unreasonable action, for which now Appellees are officially 
responsible, as to constitute an abuse of the power in them reposed. 

The Second Amended Complaint fully and properly alleges a failure to 
comply with Section 14 of the Veterans Preference Act, quoted hereinabove 
under the heading, "Statutes Involved", in the charges against Appellant, in 
that said charges are lacking in specificity. 

The Court below erred in disregarding such abuse of power and such 
failure to comply with said provision of the Veterans Preference Act, in 
ruling that counsel for now Appellant, then Plaintiff , in the Court below, 
was attempting to cause the Court to substitute the Court’s discretion as 
to the desirability of now Appellant as an employee of the Air Force for 
that of the employing agency (JA 42) in dismissing now Appellant’s Second 
Amended Complaint on the ground that same did not state a cause of action. 
(JA 69). 


ARGUMENT 

The Second Amended Complaint filed in the Court below very clearly 
shows that the superiors of the now Appellant conspired to work up a case 
against Appellant looking toward his dismissal from the government service 
(JA 60-68). Said Second Amended Complaint also shows that this situation 
was aggravated by reason of the now Appellant, when such an employee, 
having written an analysis of a certain plan which had been proposed by the 
Chamber of Commerce of the City of Philadelphia, that Appellant’s analysis 
of said plan showed the advantages and disadvantages of same, and that the 
disadvantages outweighed the advantages; and that now Appellant thereupon 
incurred the wrath of the Chamber of Commerce. 
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A study of the Letter of Charges, copy of which was attached to the 
Amended Complaint and marked ’’Amended Complaint Exhibit No. 1” 

(JA 6), shows that such charges constituted a series of trivialities extending 
over a prolonged period. The last charge against the now Appellant, when 
he was such an employee, was that a letter, which he was required to write 
by his superiors, was not found acceptable by his superiors. 

In the case now on appeal we have the perfect example of the superiors 
of an individual employee of the Federal Government conspiring to cause 
that individual employee to lose his job, keeping a record of every triviality 
over a prolonged period and finally lumping together all such alleged charges 
into a letter of dismissal. The finding of the Court below, in dismissing the 
Second Amended Complaint, was to the effect that counsel for now appellant 
endeavored to require the court to substitute its discretion as to the merits 
and desirability of the Plaintiff as an employee of the Air Force for that of 
the employing agency (JA 42). It is respectfully submitted that such finding 
was in error in that this case is based upon such arbitrary and unreasonable 
action on the part of the heads of government departments as to constitute 
an abuse of the discretion in them reposed, failure to apply the specificity 
as required by Section 14 of the Veterans’ Preference Act, 5 U. S. C. 863, 
which is set forth hereinafter under the heading ’’Statutes Involved, ” and a 
cold and heartless firing pursuant to a conspiracy on the part of the superiors 
of a government employee. Paragraphs 4, 6, 7, 9, 10 and 13 of the Second 
Amended Complaint (JA 27-29), set forth said conspiracy with particularity. 

It is respectfully submitted that the case now on appeal furnishes the 
ideal set of circumstances upon which to extend the law to the effect that 
Federal Courts will grant relief when the head of a government department 
has acted in such an unreasonable and arbitrary manner as to abuse the 
discretion in him reposed to cases involving the discharging of a government 
employee. Said line of cases is as follows: 

In the case of Philadelphia Co. v. Henry L. Stimson, 223 U. S. 604 
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the Supreme Court was concerned with whether the Secretary of War had 
abused the power reposed in him. The Court found from an analysis of the 
facts that Secretary Stimson had not. The implication, from the following 
language set forth on Page 620, was clear that the Court would have taken 
action had the Court found that the Secretary had abused the power reposed 
in him: 


’’The complainant did not ask the Court to interfere 
with the official discretion of the Secretary of War, but 
challenged his authority to do the things of which complaint 
was made. The suit rests upon the charge of abuse of 
power, and its merits must be determined accordingly. 

It is not a suit against the United States. ” 

Unfairness of head of a government department in exercising 
his authority clearly became the subject of judicial review in the case of 
Lloyd Sabando Societa Anonima Per Azione v. Elting, Collector of Customs , 
287 U. S. 329. This case was brought against the Collector of Customs to 
recover from him certain fines alleged to have been illegally exacted by the 
Secretary of Labor under the Immigration Act of 1917, as amended. The 
following quotation is set forth on Pages 335 and 336: 

’’The action of the Secretary is, nevertheless, 
subject to some judicial review as the Courts below 
held. The Courts may determine whether his action 
is within his statutory authority, compare Gonzales 
vs. Williams, 192 U.S. 1; Gegiow vs. Uhl, 239 U.S. 

3, whether there is any evidence before him to 
support his determination, compare Vajtaner vs. 

Commissioner of Immigration, 273 U. S. 103, and 
whether the procedure he adopted in making it satis¬ 
fied elementary standards of fairness and reasonable¬ 
ness, essential to the due administration of the 
summary proceeding which Congress has authorized. ” 

In the same case the Court used the following language on Pages 339 
and 340: 


’’The Act of Congress (meaning Immigration Act 
of 1917, as amended) confers on the Secretary great 
power, but it is not wholly uncontrolled. It is a power 
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which must be exercised fairly, to the end that he 
(meaning the Secretary) may consider all evidence 
relevant to the determination which he is required to 
make, that he may arrive justly at his conclusion, and 
preserve such record of his action that it may be known 
that he performed the duty which the law commands, 
suppression of evidence or its concealment from a party 
whose rights are being determined by an administrative 
tribunal have been held to be so unfair as to invalidate 
the administrative proceeding. ” 

The case of Dismuke vs. United States, 297 U. S. 167 grew out of a 
claim with the Administrator of Veterans Affairs for allowance under the 
Civil Service Retirement Act of 1933 to government employees with 30 years 
of service. The claim was rejected on the ground that during part of the 
time Dismuke was an employee of a United States Marshal and not of the 
United States. Dismuke won in the United States District Court. The 
United States Court of Appeals reversed the District Court on the ground 
that the District Court did not have jurisdiction of the case under the Tucker 
Act. The Supreme Court held that the District Court did have jurisdiction 
but that Dismuke did not have 30 years of service. . In deciding this case the 
Supreme Court made clear the law with regard to heads of government 
departments acting in a fair and reasonable manner as compared to contrary 
action, by the following quotation as set forth on Page 172: 

’Tf he (referring to the Administrator of Veterans 
Affairs) is authorized to determine questions of fact his 
decision must be accepted unless he exceeds his authority 
in making a determination which is arbitrary or capricious 
or unsupported by evidence; see Silbershein v. United 
States, 266 U.S. 221, 225; United States v. Williams, 278 
U. S. 255, 257, 258; Meadows v. United States, 281 U.S. 

271, 274; Degge v. Hitchcock, 229 U. S. 162, 171; or by 
failing to follow a procedure which satisfied elementary 
standards of fairness and reasonableness essential to the 
due conduct of the proceeding which Congress has author¬ 
ized; Lloyd Sabaudo Society v. Elting, 287 U. S. 329, 330, 

331. " 
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In addition to the foregoing, it is believed that the following language 
used by the Court of Claims in the case of Gadsden v. The United States , 

111 Court of Claims 489, is so relevant to the facts in the case at bar as 
to be of interest to this Honorable Court: 

”If the administrative officer did not act in good 
faith, if he in fact did not discharge the employee for a 
cause that would promote the efficiency of the service, 
but if, on the other hand, he was motivated alone by 
malice toward the employee, there would seem to be 
little doubt but that the employee’s rights under the Act 
of 1912 have been violated. The Act says, ’that no 
person in the classified civil service of the United States 
shall be removed therefrom except for such cause as will 
promote the efficiency of said service. ’ If, as a matter 
of fact, he was removed not for a cause that promoted 
the efficiency of the service, but maliciously, merely 
because his superior did not like him, or merely because 
he wanted his job for a friend of his, then obviously the 
employee’s discharge was wrongful and illegal and there¬ 
fore, he is entitled to recover whatever loss he may have 
suffered thereby. 

”In innumerable cases it has been held that where 
discretion is conferred on an administrative officer to 
render a decision, this decision must be honestly rendered, 
and that if it is arbitrary or capricious , or render ed in 
bad fait h, the courts have power toTeview it and set it 
aside.’* * 

Counsel for now Appellees, Defendant in the Court below, relied upon 
a contention to the effect that the Complaint, Amended Complaint, and 
Second Amended Complaint failed to show that the now Appellant had been 
deprived of any ’’procedural rights or privileges” (JA 35-36). 

The case at bar is easily distinguishable from all cases cited by 
counsel for Appellees in support of such contention. More particularly, 
however, counsel for Appellant is reluctant to compare the case now on 
appeal with the case of Bailey v. Richardson, 86 U. S. App. D. C. 248, 

182 F. 2d 46, affirmed 341 U. S. 918, because the Bailey case was a loyalty 
case and involved all of the intricacies pertaining to that particular field of 
law regarding government employees, whereas the case at bar involves a 


deliberate campaign by Appellant’s superiors and co-workers, as a result 
of petty clashes of personality, to embarrass Appellant and bring about his 
dismissal. It is significant, however, that in the Bailey case, the following 
language was used as set forth on Page 50 of 182 F. 2d: ’’the events with 
which we are concerned were not accidental, thoughtless or mere petty 
tyrannies of subordinate officials. ” The acts with which this Honorable 
Court is concerned in the case on appeal were acts of petty tyranny by 
subordinates of the predecessor in office of the Appellees, for which those 
who now hold the offices are officially responsible. 

It is respectfully submitted that the responsibility of the Honorable 
Charles E. Wilson stems from the fact that we now have three government 
departments within and subordinate to one government department, so that 
said Appellee ', as the only head of such a government department who properly 
holds Cabinet rank, stands responsible for abuses of discretion by the 

subordinate officials within the Department of Defense. Weight is added to 

* 

the charges of arbitrariness and unreasonableness against each Appellee by 
the fact that neither of them was willing to review the unfair dismissal of 
Appellant when requested to do so by counsel for Appellant, as shown by 
exhibits to the original Complaint filed herein (JA 6-15). It is respectfully 
submitted that the contention of counsel for now Appellees in the Court below 
is erroneous for still a different reason; namely, that the charges against 
the Appellant as set forth in letter dated November 26, 1952, which is 
Exhibit 1 to the Amended Complaint in the Court below (JA 6), and even the 
five charges which were sustained by the Board of Appeals and Review of 
the U. S. Civil Service Commission, as set forth in letter dated March 16, 

1954, which is Exhibit 1 to the original Complaint filed herein (JA 6), are 
lacking in specificity within the meaning of Section 14 of the Veterans’ 
Preference Act, 5 USC 863, as set forth under the heading ’’Statutes Involved” 
hereinabove. A reading of said letter shows that the charges against 
Appellant and those charges which were sustained, constitute a mere series 
of trivialities over a prolonged period. It is respectfuUy submitted that 
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charges regarding events which allegedly occurred a long time prior to the 
serving of the notice of dismissal upon Appellant, were waived within the 
meaning of said Section 14 of the Veterans’ Preference Act. Furthermore, 
the charges against Appellant to the effect that he was given an official 
reprimand, that a matter of absenteeism was brought to his attention, and 
that his reply to a letter was not found to be satisfactory by his superiors 
also lack sufficient specificity to constitute a basis for dismissal of a govern¬ 
ment employee. It is important to this appeal that each charge against now 
Appellant was analyzed in the argument by counsel for now Appellant in the 
Court below (JA 38-42) pursuant to which the judge in the Court below 
expressed his opinion to the effect that counsel was attempting to require the 
Court to substitute the Court's discretion as to the merits of the desirability 
of the plaintiff as an employee of the Air Force for that of the employing 
agency. 

It is respectfully submitted that Section 10(e) of the Administrative 
Procedures Act of 1946, 5 USCA, Section 1009(e), strengthens the cases 
cited hereinabove regarding the giving of relief to an employee who has 
been discharged by arbitrary and capricious action which constitutes an abuse 
of the discretions imposed in the head of a government department. 

Counsel are cognizant of the hesitancy of Federal Courts to say ’’you 
must” to a head of a department of the Executive Branch of our government, 
and therefore respectfully submit that the same net result could be accom¬ 
plished by a declaration that the Appellant should be restored to his position 
and be given full redress of his Civil Service rights. Such a declaration 
would be in accordance with the provisions of Section 2201 of Title 28 of the 
U. S. Code, being that part of the Declaratory Judgment Act under the heading 
’’Creation of Remedy” as set forth hereinabove under the heading ’’Statutes 
Involved. ” It is respectfully submitted with respect to appropriate remedy, 
that Appellant is entitled to a mandatory injunction requiring the Appellees 
to restore him to his position and give him full redress of his Civil Service 
rights. Counsel for Appellant believe that mandatory injunction is more 


applicable to the case at bar than the writ in the nature of mandamus, in 

f 

that it is not alleged in the Second Amended Complaint that the Appellees I 1 ® 
violated a direct or ministerial duty. However, as brought out 
of Noble vs. Union River Logging Railway Company, 147 U. S. 
remedies of mandamus and injunction are somewhat corelevant to each other 
in cases in which action of the head of a government department has extended 
beyond the scope of his authority. It is also relevant that mandamus issued 
in the case of Peak et al v. Pace , 185 F. 2d 997, 88 U. S. App. D. C. 50. 

Said latter case was not comparable to the case at bar in that it involved 
a matter of loyalty, but it is relevant insofar as remedy is concerned, in 
that the contentions of arbitrariness and unreasonableness on the part of 
the Secretary of the Army were in issue in said case. 

CONCLUSION 

The issue in the case at bar is vital to the rights of individuals. It is 
respectfully submitted that if the decision of the Court below should stand, 
the law would become established to the effect that a discharged government 
employee has no rights in a Federal Court unless he can show some technical¬ 
ity which constitutes a procedural defect, regardless of how unreasonable 
and arbitrary such firing might be. Even if such should be held to be the 
law by this Honorable Court, it is respectfully submitted that the aUegations 
to the effect that now Appellant’s superiors and co-workers conspired against 
him, and the allegations to the effect that the charges upon which he was 
discharged were lacking in specificity, would fulfill the necessity of such 
charge of procedural defects. If is respectfully submitted that the Court 
below erred in coming to the conclusion that counsel for now Appellant 
attempted, by his Second Complaint, to require the Court to substitute the 
Court’s discretion as to the merits of the desirability of the Appellant as 
an employee of the Air Force for that of the employing agency. Since the 
motion to dismiss takes the place of the demurrer, aU facts properly pleaded 
should be assumed to be true and conceded by the defense 


in the^tase .( 
FT-S'the 
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Most assuredly, the charges as set forth in the Second Amended 
Complaint are substantial and justified a hearing on the merits of the case 
to determine the degree of arbitrariness and unreasonableness which could 
be proven at the trial. 

A reading of said Second Amended Complaint (JA 26) quite positively 
shows that now Appellant received most unfair treatment at the hands of 
his superiors for which now Appellees are responsible, and that, assuming 
all such charges to be provable, he is entitled to the relief he seeks. 

Respectfully submitted, 

Ford E. Young, Jr. 

Josiah Lyman 

1125 Warner Building 

Washington, D. C. 

Attorneys for Appellant. 
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JOINT APPENDIX 


PLEADING, DOCKET ENTRIES AND OTHER PAPERS 


[ Filed October 14, 1954] 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


THOMAS J. BOYLAN 
41 East Stratford Ave. 

Lansdowne, Pennsylvania 

Plaintiff 

vs. 

HAROLD E. TALBOTT 
Secretary of the Air Force 
Pentagon Building 
Washington 25, D.C. 
and 

CHARLES E. WILSON 
Secretary of Defense 
Pentagon Building 
Washington 25, D.C., 

Defendants. 


> 

) 

) 

) 

) 

) 

) 

) 

) Civil Action No. 4391-54 
) 

) 

) 

) 

) 

) 

) 

) 


COMPLAINT IN THE NATURE OF MANDAMUS OR FOR MANDATORY 
INJUNCTION OR DECLARATORY JUDGMENT 


1. The jurisdiction of this Court is based upon Title 11, Section 306 of the 
District of Columbia Code, 1951 Edition, and Title 28, Section 1651 of the 
United States Code. 

2. The plaintiff is a citizen of the United States and a resident of the State 
of Pennsylvania and brings this suit in his individual capacity. 

3. The defendant Charles E. Wilson is the Secretary of Defense and the 
defendant Harold E. Talbott is the Secretary of the Air Force. Each 
defendant is sued in his official capacity. 

4. On the 20th day of November, 1950 the plaintiff entered upon employment 
in the Philadelphia Regional Office of the Air Force in the section of said 


2 

office which dealt with problems, contacts and contracts between the Air 
Force and so-called ’’Small Business”. In the conduct of his work plaintiff 
was most zealous not only to promote and protect the interests of the Air 
Force and to fulfill his patriotic duty to our government but also to assist 
small businesses and industries to acquire knowledge upon which they could 
15 take their rightful place in the furnishing of the multitudinous items needed 
by the Air Force. Plaintiff co-operated and co-ordinated with the personnel 
of other agencies of the government who were then and there engaged in 
problems, contacts and contracts with so-called ’’Small Business”. Plaintiff 
exemplified the highest standards of efficiency and enthusiasm in the carry¬ 
ing out of his duties in such position which was officially classified as 
’’Industrial Specialist GS-1150-7 (Small Business Specialist)”. Plaintiff’s 
salary as such was the sum of Three Thousand Eight Hundred and Twenty- 
five Dollars ($3825. 00) per year. 

5. During the course of such employment, as aforesaid, plaintiff incurred 
the wrath of a segment of the Chamber of Commerce of the City of Phila¬ 
delphia which was endeavoring to establish a so-called ’’Business Develop¬ 
ment Bureau” in that plaintiff wrote memorandums in which he compared the 
advantages and disadvantages of such proposal and analyzed the true motives 
of those who were promoting said bureau. 

6. Pursuant to plaintiff’s preparing said memorandums, as aforesaid, 
plaintiff became the object of a campaign by some of his superiors and co- 
workers in said Philadelphia Office of the Air Force and by some inspectors 
from other offices to find fault with his work, to embarrass him and deliber¬ 
ately to build up a case looking toward plaintiffs dismissal from his employ¬ 
ment. Plaintiff was unnecessarily censured on any pretext. An employee 
who lacked the background and experience for the position was given plain¬ 
tiff’s position and plaintiff was relegated to the role of assistant. Every 
petty clash of personality was recorded as a basis of building up a case 
against plaintiff, as aforesaid. 

7. The deliberate effort to build up a case against plaintiff culminated in 
plaintiff being wrongfully dismissed from his employment on the 29th day of 
December, 1952. 
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16 8. Plaintiff believes and therefore alleges that the predecessor of the defen¬ 
dant Harold E. Talbott, being responsible for the acts of his subordinates, 
acted in such an arbitrary and unreasonable manner, by and through said 
subordinates, in dismissing plaintiff from his employment, as to constitute 
an abuse of the discretion reposed in him as Secretary of the Air Force and 
that the responsibility of the defendant Harold E. Talbott stems from his re¬ 
sponsibility, as incumbent Secretary of the Air Force, for the acts of his 
predecessor, and for his failure and refusal to review the record regarding 
plaintiff’s dismissal and do justice when requested so to do. 

9. Plaintiff believes and therefore alleges that the predecessor of the def¬ 
endant Harold E. Talbott, being responsible for the acts of his subordinates, 
violated the Veterans Preference Laws in dismissing plaintiff from his em¬ 
ployment, as aforesaid, the plaintiff having been and being entitled to full 
rights and privileges as a veteran, and that the responsibility of the defen¬ 
dant Harold E. Talbott stems from his responsibility, as incumbent 
Secretary of the Air Force, for the acts of his predecessor and for his 
failure and refusal to review the record regarding plaintiff’s dismissal to 
do justice when requested so to do. 

10. Plaintiff believes and therefore alleges that the predecessor of the 
defendant Charles E. Wilson, being the Official of the Executive Department 
of Cabinet rank pursuant to the unification and/or integration of the Armed 
Services, being responsible for the acts of his subordinates acted in such 
an arbitrary and unreasonable manner, by and through said subordinates. 

in dismissing plaintiff from his employment, as to constitute an abuse of 
the discretion reposed in him as Secretary of Defense and that the respon¬ 
sibility of the defendant Charles E. Wilson stems from his responsibility, 
as incumbent Secretary of Defense, for the acts of his predecessor and from 

17 his failure and refusal to review the record regarding plaintiff’s dismissal 
and do justice when requested so to do. 

11. Plaintiff believes and therefore alleges that the predecessor of the 
defendant Charles E. Wilson, being the official of the Executive Department 
of Cabinet rank pursuant to the unification and/or integration of the Armed 
Services, being responsible for the acts of his subordinates, violated the 
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Veterans Preference Laws in dismissing plaintiff from his employment, as 
aforesaid, the plaintiff having been and being entitled to full rights and privi¬ 
leges as a veteran and that the responsibility of the defendant Charles E. 
Wilson stems from his responsibility, as incumbent Secretary of Defense, 
for the acts of his predecessor and from his failure and refusal to review 
the record regarding plaintiff’s dismissal and do justice when requested so 
to do. 

12. Pursuant to said dismissal, plaintiff appealed to the United States Civil 
Service Commission for administrative relief. Copy of letter from the 
Chairman of the Board of Appeals and Review of said Commission, announc¬ 
ing the results of said appeal, and addressed to plaintiff’s then counsel is 
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attached hereto and marked Exhibit number one. 

13. Pursuant to said dismissal and such adverse decision of the United 
States Civil Service Commission, plaintiff’s present counsel, in plaintiff’s 
behalf, appealed, in turn, to each of the defendants named herein and again 

to the United States Civil Service Commission. Copies of said correspondence 
constitute Exhibits numbered two through seven attached hereto. 

14. Plaintiff believes and therefore alleges that all Administrative remedies 
have been exhausted. 

15. Plaintiff believes and therefore alleges that unless this Honorable 
Court will issue a Writ of Mandamus, the plaintiff has no adequate remedy 
at law. 

WHEREFORE, the premises considered, plaintiff respectfully prays 
as follows: 

18 Firstly: That due process of this Court issue commanding each of the 

defendants to appear and answer the exigencies of this Complaint. 

Secondly: That at the hearing of this case the defendants be required 
to certify to this Honorable Court their official files, other than any material 
which may be classified for security reasons^ if any there be, regarding 
the dismissal of the plaintiff from his employment. 

Thirdly: That upon a hearing of this cause this Honorable Court shall 
issue a Writ of Mandamus requiring the defendants to restore the plaintiff 
to his employment and to grant such other benefits to plaintiff as shall make 
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right the wrong which was visited upon the plaintiff by his having been dis¬ 
missed from the government service as set forth hereinabove. 

Fourthly: That, in the event that this Honorable Court finds that a 
Writ of Mandamus should not issue in this case, the defendants be required 
by Mandatory Injunction to restore the plaintiff to his employment and to 
grant such other benefits to plaintiff as shall make right the wrong which 
was visited upon plaintiff by his having been dismissed from the government 
service as set forth hereinabove. 

Fifthly: That, in the event that this Honorable Court finds that neither 
a Writ of Mandamus nor a Mandatory In junction should be granted in this 
case the defendants should be informed by Declaratory Judgment of this 
Honorable Court that justice can only be done to plaintiff by his being re¬ 
stored to his employment and by granting to plaintiff such other benefits as 
would make right the wrong which was visited upon plaintiff by his having 
been dismissed from the government service as set forth hereinabove. 

And lastly: for such other and further relief as the nature of this 
case may require and to this Honorable Court may seem just and proper. 

/s/ Thomas J. Boylan 

/s/ Ford E. Young, Jr. 

Attorney for Plaintiff 

CITY OF DREXEL HILL 
COUNTY OF DELEWARE 
STATE OF PENNSYLVANIA, SS: 

THOMAS J. BOYLAN, being first duly sworn according to law, deposes 
and says that he has read the foregoing Complaint In The Nature of Mandamus 
or For Mandatory Injunction or For Declaratory Judgment by him subscribed; 
that the matters and things therein stated as true are true and those stated 
upon information and belief he believes to be true. 

/s/ Thomas J. Boylan 

Subscribed and sworn to before me this 4th day of October 1954. 

/s/ Walter B. Siddall, No tary Public 
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Exhibit #1 


COPY 

United States Civil Service Commission 
Washington 25 D.C. 

File BAR:AR:nd 
March 16 1954 

Mr. Jack C, Briscoe 
Attorney at Law 

1224-32 Lincoln-Liberty Building 
Philadelphia 7, Pennsylvania 


Dear Mr. Briscoe: 

Reference is made to the Section 14, Veterans’ Preference Act appeal 
of Mr. Thomas J. Boylan from the decision of the Third Civil Service 
Region to close his appeal without adjudication by reason of the appellant’s 
failure to prosecute it in a timely manner. Mr. Boylan had appealed to the 
Third Civil Service Region with respect to his removal from the position of 
Industrial Specialist, GS-7, Department of the Air Force, Eastern Air Pro¬ 
curement District, Philadelphia (Pennsylvania) Regional Office, effective 
December 29^ 1952. ; by reason of his inability to get along with his super¬ 
visors or with fellow employees 

Mr. Boylan’s case has been considered and it was determined to 
rescind the decision of the Third Region to close his appeal without adjudi¬ 
cation, and adjudicate it on the basis of the evidence in the appeal file. 
Careful consideration of the evidence in Mr. Boylan’s file establishes that 
although certain of the reasons contained in the November 26, 1952, notice 
of proposed action do not meet the legal requirement for specificity and de¬ 
tail, five of the reasons contained therein do meet that requirement and are 
sustained by a preponderance of the evidence. The reasons found to be 
sustained are: (1) improper comments to Major Dougherty by Mr. Boylan 
concerning the latter’s threat to ’’blow the top off things”; (2) the matter 
relating to the January 29, 1952, reprimand; (3) the matter of improper 
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sick leave from February 4, through February 8, 1952; (4) the improper 
statements made by Mr. Boylan referred to in the November 4, 1952, letter 
of Colonel Rundquist; and (5) the appellant’s improper attitude displayed in 
the incidents referred to in the four specific charges. It was found that the 
facts and circumstances relative to the five charges sustained by the evidence 
21 show that Mr. Boylan’s conduct was disruptive to such an extent as to con¬ 
stitute just cause for his removal from the service. 

In view of the foregoing, the discharge of Mr. Boylan on December 
29, 1952, is considered to have been fully warranted and justified and for 
such cause as will promote the efficiency of the service as provided in 
Section 14 of the Veterans’ Preference Act. 

Sincerely yours, 

John E. Blann, Chairman 
Board of Appeals and Review 

cc: Commanding Officer 

Eastern Air Procurement District 
1411 Walnut Street 
Philadelphia, Pennsylvania 

cc: Director of Civilian Personnel 
Headquarters, U. S Air Force 
Department of the Air Force 
Washington 25 > D. C. 

cc: Mr. Thomas J. Boylan 
41 East Stratford Avenue 
Landsdowne, Pennsylvania 

cc: Third Region 

cc: Service Record Division (DOB: 10-28-21) 
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22 Exhibit #2 

[ Filed October 14, 1954] COPY 

FORD E. YOUNG, JR. 

Attorney at Law 
801 International Building 
1319 F Street, N.W. 

Washington 4, D. C. 

June 15, 1954 

Honorable Harold E. Talbott 
Secretary of the Air Force 
Pentagon Building 
Washington 25. D C. 

Dear Secretary Talbott: 

This letter is addressed to you in behalf of Thomas J. Boylan, Esq., 
of 41 East Stratford Avenue, Lansdowne, Pennsylvania, client of this office. 

I respectfully request that you or your subordinates review the basis 
of Mr. Boylan having been discharged from the employment of the Depart¬ 
ment of the Air Force, Eastern Air Procurement District, Philadelphia 
Regional office effective 29 December 1952 and that, on the basis of such 
review, you find that such discharge was improper and unreasonable, that 
Mr. Boylan should be reinstated to his status as Industrial (Small Business) 
Specialist GS-7 and that Mr. Boylan is entitled to all benefits which will make 
right the wrong which was visited upon him by reason of such discharge. 

I have every confidence that a review of files available to you in con¬ 
nection with this matter will cause you to become convinced that alleged 
’’insubordination” and ”unco-operativeness Tt on Mr. Boylan’s part, while he 
was an employee of said Philadelphia Regional Office, stemmed from his 
sincere conviction that a certain plan sponsored by the Philadelphia Chamber 
of Commerce for the creation of a so-called ’’Business Development Bureau” 
was not for the good of the service nor for the good of our country and that 
such allegations are fallacious. 

I have come to the conclusion, as a result of a study of material fur¬ 
nished to me, that Mr. Boylan did no more than conscientiously to express 
his convictions, that he was not ’’insubordinate” nor ”hard to get along with” 


9 


but that he exemplified a great enthusiasm really to be of service to so-called 
"small business" and expressed his honest opinion regarding problems with 
which he dealt in connection with his work. I am also completely satisfied 
23 that trivial charges against Mr. Boylan were the result of a deliberate effort, 
during several months prior to his discharge, by individuals with whom he had 
clashes of personality, to build up a case against him. I trust that you will 
agree with me that the building up of a case based upon trivialities is not the 
proper means of solving an apparent conflict of opinions which result in 
clashes of personalities when the victim has been conscientious, as Mr. 

Boylan was in carrying out his assigned duties. 

Counsel for Mr. Boylan in Philadelphia has taken appropriate appeal 
procedures before the Civil Service Commission and the result, as announced 
on March 16, 1954, was unfavorable to Mr. Boylan. I believe that I could 
proceed with Mr. Boylan r s case on the theory that all administrative remedies 
have been exhausted. It appealed to me, however, that it would be best to 
make above request to you as the first step since this case has been referred 
to me. Mr. Boylan and I well realize, of course, that you are not personally 
responsible for Mr. Boylan having been discharged. 

Please be assured that Mr. Boylan and I will be pleased to confer with 
you or any of your subordinates regarding this case and furnish such further 
information as you may desire. 

R espectfully yours, 

FEYJ:v 
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Exhibit #3 

24 [ Filed October 14, 1954] COPY 

DEPARTMENT OF THE AIR FORCE 
Headquarters United States Air Force 
Washington 25, D.C. 

1 Jul 1954 


Mr. Ford E. Young, Jr. 

1319 F Street, N.W. 

Washington 4, D.C. 

Dear Mr. Young: 

This is in reply to your letter of 15 June 1954 addressed to the 
Secretary of the Air Force on behalf of Mr. Thomas J. Boylan. 

Review of the record indicates that Mr. Boylan appealed his separation 
to the United States Civil Service Commission. Under date of 16 March 1954 
the Commission advised, after review of all the facts, that the administra¬ 
tive action was considered fully warranted and justified and for such cause 
as will promote the efficiency of the service. 

In order to avoid duplicate appeal processes and for reasons of economy 
the Air Force does not entertain appeals after an appeal of the same action 
has been taken to the Civil Service Commission. Accordingly, the decision 
of the Commission is accepted as final. 

Sincerely yours, 

/s/ Harry O. Carr 
for 

Leonard G. Berman 
C hief, Employee Relations 
Branch Placement & Employee 
R elations Div. Directorate of 
C ivilian Personnel 

i 

» 


Exhibit #4 


35 [ Filed October 14, 1954] COPY 

FORD E. YOUNG, JR. 

Attorney at Law 

July 6, 1954 

Honorable Charles E. Wilson 
Secretary of Defense 
Pentagon Building 
Washington 25, D.C. 

Dear Secretary Wilson: 

This letter is addressed to you in behalf of Thomas J. Boylan, Esq., 
of 41 East Stratford Avenue, Lansdowne, Pa., client of this office. 

Enclosed herewith is copy of my letter to the Honorable Harold E. 
Talbott, Secretary of the Air Force, dated June 15, 1954, plus copy of 
reply to said letter signed by Harry O. Carr, Esq., for Leonard G. Berman, 
Esq., dated 1 July 1954. In view of the language of the first paragraph of 
said reply letter, it is obvious that said letter constitutes the official decision 
of Secretary Talbott, so that I may consider that all Administrative Remedies 
in Mr. Boylan T s behalf within the Department of the Air Force have been 
exhausted. 

Please be assured that my purpose in writing to you is not to go over 
the head of the Secretary of the Air Force. However, the requirement that 
Administrative Remedies must be exhausted before suit may be filed raises 
the question of whether or not such remedies have been exhausted when 
appeal is not made to you in cases based upon allegations of such unreason¬ 
able and arbitrary action as constitutes an abuse of the discretion reposed 
in any one of the Secretaries of the Departments which are subordinate to 
the Department of Defense. Therefore, I respectfully request that you or 
your subordinates review the basis of Mr. Boylan having been discharged 
from the employment of the Air Force, Eastern Procurement District, 
Philadelphia Regional Office, effective 29 December 1952, that you find, on 
the basis of such review, that such discharge was improper and unreason- 
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able, and that you require that the wrong which was visited upon Mr. Boylan 
be remedied by the offer to him of re-instatement to his status of employ¬ 
ment as Industrial (Small Business) Specialist GS-7, and other appropriate 
benefits. 

I believe that it is sufficiently significant to be worthy of mention here 
that my complaint in Mr. Boylan’s behalf is not directed toward any failure on 
Secretary Talbott’s part but that same is directed to Secretary Talbott’s 
26 official responsibility for the acts of his predecessor who was responsible for 
the unreasonable and arbitrary actions of his subordinates. 

Please be assured that I stand ready to furnish any further information 
that you may desire in connection with this matter. 

Respectfully yours, 

FEYJ:v 

Enel. 


27 Exhibit #5 

[ Filed October 14, 1954] COPY 

Office of the Assistant Secretary of Defense 
Washington 25, D. C. 

15 July 1954 

Manpower and Personnel 
Dear Mr. Young: 

The Secretary of Defense has asked me to reply to your letter of 6 
July 1954 concerning Mr. Thomas J. Boylan. 

Since appropriate appeals procedures have been established by the 
military departments and the Civil Service Commission, the Office of the 
Secretary of Defense does not review appeals of personnel actions by em¬ 
ployees of the military departments. It is suggested, therefore, that you 
address any further correspondence concerning your client’s removal from 
the Air Force to the Secretary of that Department. 
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Sincerely yours, 

/s/ J. P. Wamble, Jr. 

Rear Admiral, U. S. N. 
Director of Personnel Policy 

Mr. Ford E. Young, Jr. 

801 International Building 
1319 - F Street, N. W. 

Washington 4, D. C. 


Exhibit #6 

28 [ Filed October 14, 1954] COPY 

FORD E. YOUNG, JR. 

Attorney at Law 

Your file 
No. BAR:AR:nd 

July 26, 1954 


Civil Service Commission 
Washington 25, D.C. 

Gentlemen: 

This letter is addressed to you in behalf of Thomas J. Boylan, Esq., 
client of this office. 

By letter dated March 16, 1954 from John E. Blann, Esq., Chairman 
of your Board of Appeals and Review, to Jack C. Briscoe. Esq., who is Mr. 
Boylan’s counsel in Philadelphia, a decision was announced to the effect that 
Mr. Boylan’s discharge from his employment within the Department of the 
Air Force was held to have been warranted and justified. 

Mr. Briscoe referred Mr. Boylan’s case to me. I studied all available 
material and came to the inescapable conclusion that the discharge of Mr. 
Boylan by the Department of the Air Force was improper and unreasonable. 
Pursuant to such study, I addressed a letter to the Honorable Harold E. 
Talbott, Secretary of the Air Force, copy of which is enclosed herewith. 

One of Secretary Talbott’s assistants answered, by letter dated 1 
July 1954, denied my request, and relied solely upon the decision of your 
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Commission referred to hereinabove. 

I then appealed, by letter dated July 6, 1954, to the Honorable Charles 
E. Wilson, Secretary of Defense, and was informed by letter dated 15 July 
1954 from one of Secretary Wilson's assistants that the Office of the Secre¬ 
tary of Defense does not review appeals of personnel actions by employees 
of the military departments. 

It now seems appropriate to me to appeal to your Commission to re¬ 
consider the decision as announced in said letter of March 16, 1954. I trust 
that you will base such re-consideration upon contentions set forth in my 
letter to Secretary Talbott and that you will decide that the decision set 
forth in above referred to letter dated March 16, 1954, signed by Mr. Blann 
was erroneous and that Mr. Boylan is entitled to be reinstated in his position 
and to all benefits which should accompany such reinstatement. 

29 I believe that I could safely proceed on the theory that all Administrative 

Remedies have been exhausted in this case. However, in view of the fact that 
Mr. Boylan’s appeal had been decided by your Board before I became his 
counsel and that I have now exhausted Administrative Remedies in the Depart¬ 
ment of the Air Force and the Department of Defense, it seems to me to be 
only proper to request that your Commission re-consider this case. 

Please be assured that Mr. Boylan will furnish any further evidence 
available to him which you may desire. In this connection it is relevant that 
I will be on active duty as a Reserve Officer at Fort Knox from August 1st 
to 15th and that I will not ask my associate to handle this case in my absence. 
Any inquiry addressed to me during that period will receive a prompt re¬ 
sponse upon my return from Fort Knox. 

Respectfully yours, 

FEYJrv 

Enel. 

cc: Lt. Thomas J. Boylan CAP 
Men’s Residence Halls 
Brackett Hall, Box 17 
University of Colorado 
Boulder, Colo. 
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Exhibit #7 

30 [ Filed October 14, 1954] COPY 

U nited States Civil Service Commission 
Washington 25, D. C. 

File BAR:KR:mfg 

July 30, 1954 


Mr. Ford E. Young, Jr. 

Attorney at Law 

801 International Building 

1319 F Street N.W. 

Washington 4, D. C. 

Dear Mr. Young: 

Receipt is acknowledged of your letter of July 26, 1954 and enclosure, 
in behalf of Mr. Thomas J. Boylan relative to his appeal under Section 14 
of the Veterans’ Preference Act from the personnel action of the Department 
of the Air Force, Eastern Air Procurement District, Philadelphia (Pennsyl¬ 
vania) Regional Office, removing him from the position of Industrial Specialist, 
GS-7, effective December 29, 1952. Your letter requests a reconsideration 
of Mr. Boylan’s case on the basis of the contentions in your letter of June 15, 
1954, to the Honorable Harold E. Talbott, Secretary of the Air Force. 

As you are aware, on March 16, 1954, the Commission’s Board of 
Appeals and Review rendered a decision sustaining the personnel action of 
the Department effecting the removal of Mr. Boylan. His case has been 
closed since that date. A Section 14 appeal may only be reopened in the 
discretion of the Commission upon a showing of a substantial reason for such 
action based upon new and material evidence that was not available for sub¬ 
mission when the appeal was previously adjudicated. The statements in your 
letter of July 26fh and in the enclosed letter of June 15th to Secretary Talbott 
do not constitute new or material evidence which would justify a reopening of 
Mr. Boylan’s appeal 

For the Commissioners: 

Sincerely yours, 

/s/ John E. Blann, Chairman 

B oard of Appeals and Review 


31 [ Filed February 17, 1955] 


MOTION TO DISMISS 

Come now the defendants by their attorney, the United States Attorney, 
and respectfully move the Court to dismiss this suit on the grounds that the 
complaint fails to state a claim upon which relief can be granted. 

/s/ Leo A. Rover 
United States Attorney 

/s/ Oliver Gasch 

Assistant United States Attorney 

/s/ Frank H. Strickler 
Assistant United States Attorney 

/s/ Rufus E. Stetson Jr. 

Assistant United States Attorney 

(Certificate of Service) 


41 [Filed April 7, 1955] 

ORDER 

This cause having come on for hearing on defendants' motion to dismiss 
for failure to state a claim upon which relief may be granted, and the Court 
having considered the complaint and having heard argument of counsel for the 
respective parties, it is this 7th day of April 1955, 

ORDERED that the complaint be and the same is hereby dismissed with 
leave for plaintiff to file an amended complaint within 30 days from the 
entry of this order and it is 

FURTHER ORDERED that if plaintiff does not file an amended com¬ 
plaint within the time allowed herein, defendants shall recover costs against 
plaintiff. 

/s/ R. B. Keech 
Judge 

(Certificate of Service) 
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42 [Filed May 3, 1955] 

AMENDED COMPLAINT IN THE NATURE OF MANDAMUS OR FOR 
MANDATORY INJUNCTION OR DECLARATORY JUDGMENT 

1. The jurisdiction of this Court is based upon Title 11, Section 306 of the 
District of Columbia Code 1951 Edition, and Title 28, Section 1651 of the 
United States Code. 

2. The plaintiff is a citizen of the United States and a resident of the State 
of Pennsylvania and brings this suit in his individual capacity. 

3. The defendant Charles E. Wilson is the Secretary of Defense and the 
defendant Harold E. Talbott is the Secretary of the Air Force. Each defend¬ 
ant is sue in his official capacity. 

4. On the 20th day of November, 1950 the plaintiff entered upon employment 
in the Philadelphia Regional Office of the Air Force in the section of said 
office which dealt with problems, contacts and contracts between the Air 
Force and so-called ’’Small Business”. In the conduct of his work plaintiff 
was most zealous not only to promote and protect the interests of the De¬ 
partment of the Air Force and to fulfill his patriotic duty to our government, 
but also to assist small businesses and industries to acquire knowledge upon 
which they could take their rightful place in the furnishing of the multitudinous 
items needed by the Air Force. Plaintiff co-operated and co-ordinated with 
the personnel of other agencies of the government who were then and there 

43 engaged in problems, contracts and contacts with so-called ”Small Business”. 
Plaintiff exemplified the highest standards of efficiency and enthusiasm in 

the carrying out of his duties in such position which was officially classified 
as ”Industrial Specialist GS-1150-7” (Small Business Specialist). Plaintiff’s 
salary as such was the sum of Three Thousand Eight Hundred and Twenty- 
five Dollars ($3825.00) per year. 

5. During the course of such employment, as aforesaid, plaintiff incurred 
the wrath of a segment of the Chamber of Commerce of the City of Phila¬ 
delphia who were endeavoring to establish a so-called ’’Business Develop¬ 
ment Bureau” in that plaintiff wrote memorandums in which he compared 
the advantages and disadvantages of such proposal and analyzed the true 
motives of those who were promoting said bureau. 
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6. During the course of his employment, as aforesaid, plaintiff incurred 
the wrath of certain of the officers of the Air Force then stationed at said 
Philadelphia Regional Office of the Air Force in that although plaintiff had 
served as an enlisted man in the Air Force he was then and there a civilian 
employee and as such felt an obligation to deal with problems of his work on 
an analytical basis and to make his recommendations accordingly whereas 
such officers of the Air Force preferred a system of strict military disci¬ 
pline with a one way flow military courtesy so that the efforts of plaintiff 

to be analytical in connection with his work were mistaken by said officers 
of the Air Force as insubordination on plaintiff T s part. 

7. Pursuant to plaintiff’s preparing said memorandums, as referred to in 
paragraph 5 hereinabove, and the misunderstanding by certain officers of 
the Air Force, as referred to in Paragraph 6 hereinabove, plaintiff became 
the object of a campaign by some of his superiors and co-workers in said 
Philadelphia Office of the Air Force and by some inspectors from other 
offices to find fault with his work, to embarrass him and to deliberately 
build up a case looking toward plaintiff’s dismissal from his employment. 
Plaintiff was unnecessarily censured on any pretext. An employeee who 
lacked the background and experience for the position was given plaintiff’s 
position and plaintiff was relegated to the role of assistant. Every petty 
clash of personality was recorded as a basis of building up a case against 
plaintiff, as aforesaid. 

44 8. Pursuant to such deliberate effort to build up a case against the plaintiff, 
a letter of charges, copy of which is attached hereto and marked ’’Amended 
Complaint Exhibit Number One” was served upon the plaintiff on or about the 
27th day of November 1952. Plaintiff believes and therefore alleges that 
said charges were lacking in substance and were nothing more than the col¬ 
lective efforts of those who conspired and sought, as pointed out hereinabove, 
to cause plaintiff to be discharged from his position. 

9. Even though the so-called charges required an explanation by plaintiff, 
in an effort to defend himself, of trivial incidents which had occurred from 
time to time over a prolonged period and which had been magnified into said 
so-called charges, plaintiff, by said letter of charges was given only until 




the 8th day of December 1952 to reply to said charges. 

10. Even though some of said so-called charges dated ba«k to trivial inci¬ 
dents which occurred during the year 1951, which had not at that time been 
the subject of charges against plaintiff, said letter of charges included not 
only the alleged complaints of plaintiff’s superiors as of the time when said 
letter of charges was furnished to him but also all of those from the past, 
thereby violating the well established procedural rule to the effect that when 
an alleged complaint against a government employee is waived, same cannot 
thereafter be considered in conjunction with other complaints which allegedly 
arise thereafter. All of the efforts of those of plaintiff’s superiors and co¬ 
workers who were engaged in the conspiracy, as aforesaid, to cause plain¬ 
tiff to be removed from his employment were included in said letter of charges. 

11. Plaintiff believes and therefore alleges that the predecessor of the def¬ 
endant Harold E. Talbott, being responsible for the acts of his subordinates, 
acted in such an arbitrary and unreasonable manner, by and through said 
subordinates, in dismissing plaintiff from his employment, as to constitute 
an abuse of the discretion reposed in him as Secretary of the Air Force and 
the responsibility of the defendant Harold E. Talbott stems from his respon¬ 
sibility, as incumbent Secretary of the Air Force, for the acts of his prede¬ 
cessor and for his failure and refusal to review the record regarding plain¬ 
tiff’s dismissal and do justice when requested so to do. 

45 12. Plaintiff believes and therefore alleges that the predecessor of the de¬ 
fendant Harold E. Talbott, being responsible for the acts of his subordinates, 
violated the Veterans Preference Laws in dismissing plaintiff from his em¬ 
ployment as aforesaid, the plaintiff having been and being entitled to full 
rights and privileges as a veteran, and that the responsibility of the defend¬ 
ant Harold E. Talbott stems from his responsibility, as incumbent Secretary 
of the Air Force, for the acts of his predecessor and for his failure and re¬ 
fusal to review the record regarding plaintiff’s dismissal and do justice when 
requested so to do. 

13. Plaintiff believes and therefore alleges that the predecessor of the de¬ 
fendant Charles E. Wilson, being the Official of the Executive Department 
of Cabinet rank pursuant to the unification and/or integration of the Armed 
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Services, being responsible for the acts of his subordinates, acted in such an 
arbitrary and unreasonable manner, by and through said subordinates, in dis¬ 
missing plaintiff from his employment, as to constitute an abuse of the dis¬ 
cretion reposed in him as Secretary of Defense and that the responsibility of 
the defendant Charles E. Wilson stems from his responsibility, as incumbent 
Secretary of Defense, for the acts of his predecessor and from his failure 
and refusal to review the record regarding plaintiff’s dismissal and do 
justice when requested so to do. 

14. Plaintiff believes and therefore alleges that the predecessor of the de¬ 
fendant Charles E Wilson, being the official of the Executive Department of 
Cabinet rank pursuant to the unification and/or integration of the Armed 
Services, being responsible for the acts of his subordinates, violated the 
Veterans Preference Laws in dismissing plaintiff from his employment, as 
aforesaid, the plaintiff having been and being entitled to full rights and privi¬ 
leges as a veteran and that the responsibility of the defendant Charles E. 
Wilson stems from his responsibility, as incumbent Secretary of Defense, 
for the acts of his predecessor and from his failure and refusal to review 
the record regarding plaintiff’s dismissal and do justice when requested so 
to do. 

46 15. Pursuant to said dismissal, plaintiff appealed to the United States 

Civil Service Commission for administrative relief. Plaintiff prepared affi¬ 
davits showing how utterly ridiculous, trivial and/or trumped up each of said 
charges was. Nevertheless, the Board of Appeals and Review of the Civil 
Service Commission sustained some of the so-called charges against plain¬ 
tiff, including charges which, even if they had been of any substance, had 
been waived by plaintiff’s superiors long before plaintiff was served with the 
so-called letter of charges referred to in paragraph 8 hereinabove. Copy 
of letter from the Chairman of the Board of Appeals and Review of said 
Commission, announcing the results of said appeal, and addressed to plain¬ 
tiff’s then counsel is attached to the original complaint filed herein and marked 
Exhibit Number one thereto. 

r 

16. Pursuant to said dismissal and such adverse decision of the United 
States Civil Service Commission, plaintiffs present counsel, in plaintiff’s 


behalf, appealed, in turn, to each of the defendants named herein and again 
to the United States Civil Service Commission. Copies of said correspond¬ 
ence are attached to the original complaint filed herein and marked Exhibits 
Numbered two through seven thereto. 

17. Plaintiff believes and therefore alleges that, unless this Honorable 
Court will issue a Writ of Mandamus, the plaintiff has no adequate remedy 
at law, and that plaintiff has exhausted all Administrative Remedies avail¬ 
able to him. 

WHEREFORE, the premises considered, plaintiff respectfully prays 
as follows: 

Firstly: That due process of this Court issue commanding each of the 
defendants to appear and answer the exigencies of this complaint. 

Secondly: That at the hearing of this case the defendants be required 
to certify to this Honorable Court their official files, other than any material 
which may be classified for security reasons if any there be, regarding the 
dismissal of the plaintiff from his employment. 

Thirdly: That upon a hearing of this cause, this Honorable Court shall 
issue a Writ of Mandamus requiring the defendants to restore the plaintiff 
to his employment and to grant such other benefits to plaintiff as shall make 
right the wrong which was visited upon plaintiff by his having been dismissed 
from the government service as set forth hereinabove. 

47 Fourthly: That, in the event that this Honorable Court finds that a 

Writ of Mandamus should not issue in this case, the defendants be required 
by Mandatory Injunction to restore the plaintiff to his employment and to 
grant such other benefits to plaintiff as will make right the wrong which was 
visited upon plaintiff by his having been dismissed from the government 
service as set forth hereinabove. 

Fifthly: That, in the event that this Honorable Court finds that neither 
a Writ of Mandamus nor a Mandatory Injunction should be granted in this 
case, the defendants should be informed by Declaratory Judgment of this 
Honorable Court that justice can only be done to plaintiff by his being restored 
to his employment and by granting to plaintiff such other benefits as would 
make right the wrong which was visited upon plaintiff by his having been 
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dismissed from the government service as 9et forth hereinabove. 

And lastly, for such other and further relief as the nature of this 
case may require and to this Honorable Court may seemjust and proper. 

/s/ Thomas J. Boylan 

/s/ Ford E. Young, Jr. 

Attorney for Plaintiff*** 

Borough of Lansdowne 
Countyof Delaware 
State of Pennsylvania, SS: 

Thomas J. Boy lan, being first duly sworn according to law, upon his 
oath deposes and says that he has read the foregoing Amended Complaint 
in the Nature of Mandamus or for Mandatory Injunction or for Declaratory 
Judgment by him subscribed; that the matters and things stated therein as 
true are true and those stated upon information and belief he believes to be 
true. 

/s/ Thomas J. Boy lan 

Subscribed and sworn to before me this 2nd day of May 1955. 

/s/ 

Notary Public in and for the State of 
Pennsylvania 

My Commission expires 2/1/57 
(Certificate of Service) 


48 [Filed May 3, 1955] 

(Amended Complaint Exhibit Number One) 

COPY 

HEADQUARTERS 

EASTERN AIR PROCUREMENT DISTRICT 
780 BROADWAY 
NEW YORK 3, NEW YORK 

EXHIBIT A 

In Reply Address 
Communication And 

Envelope to Commanding 26 November 1952 

General Attention Of 
Following Office Symbol: 

EAAC/RDS/lc 

Mr. Thomas J. Boylan 
% Air Regional Representative 
Eastern Air Procurement District 
1411 Walnut Street 
Philadlphia, Pa. 

Dear Mr. Boylan: 

This notice is issued in accordance with the provisions of Chapter SI 
of the Air Force Manual 40-1. You are hereby given advance notice of 
proposed action to remove you from your position for repeated acts of 
agitation, insubordination and your failure to perform assigned duties. 

It is alleged that during the latter part of 1951, in a conversation held 
between yourself and Major William F. Dougherty, at that time Chief of the 
Small Business Office, you commented to the effect that ’’civilians had set 
up the Region and were not being given due credit for same. ” You further 
stated that you wanted to know what was going on at all times or that you 
would do something about it, that is, you would go to someone higher-up 
who would ’’blow the top off things”. If such comments were made by you, 
they must be considered improper. On 29 January 1952, you were given 
an official reprimand, wherein it was charged that your preparation of 
correspondence has been unsatisfactory and further that you had failed to 
comply with a request to review your job description sheet and to certify 
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to its correctness. On 8 May 1952, a matter of absenteeism was brought 
to your attention by the Civilian Personnel Section, wherein it was alleged 
that your claim for sick leave could not be allowed as the Civilian Personnel 
Office had determined that you had attended courses at a university during 
the days which fell within your claimed sick leave period. On 4 November 
1952, you acknowledged receipt of a letter from Colonel Rundquist, Air 
Regional Representative, wherein it was brought to your attention that you 
were alleged to have claimed your Section Chief was responsible for several 
improprieties and maladministration and deliberate attempts to convert to 
his own purposes the prerogatives of his official duties at the region. You 
were requested to give proof concerning these statements. Your reply to 
this letter failed to substantiate your charges and further failed to discredit 
the charges which have been made against you which have been substantiated 
by statements from fellow-workers and supervisors. 

49 It is further alleged that your conduct since being employed in the 

Small Business Office, Philadelphia Regional Office, has been such that it 
has caused strained relations and continuous agitation among the various 
personnel within your section. It is also alleged that you have continually 
refused to cooperate in carrying out routine administrative reports and 
assignments, and that your actions have been a constant source of trouble. 
On numerous occasions you have accused the Chief and fellow-workers of 
your section of conspiring against you and have in some cases claimed 
that their actions were dishonest. In all of the cases innumerated above, 
the attitude you displayed was considered abusive, argumentative and 
boisterous and surely could not be considered the appropriate conduct 
required of an Air Force employee. 

All of the above instances are in direct violation of Air Force Manual 
40-1, Chapter SI. 4 and Headquarters Office Instruction 40-23, paragraphs 
4 and 9 of Appendix 1. 

You are hereby informed of your right to reply personally or in 
writing to this notice of proposed removal and to show cause why the action 
should not be taken. You may submit affidavits and evidence in support of 
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your answer. 

Your answer must be made by the close of business, Monday, 8 
December 1952. A written reply should be brought or mailed to the 
Civilian Personnel Branch, Eastern Air Procurement District, 780 
Broadway, New York 3, New York so as to arrive no later than this date. 
You may discuss your case with Mr. Robert D. Sullivan, Chief, Civilian 
Personnel Branch of this Headquarters. 

No decision to remove you will be made until after the time allowed 
for your reply. Your reply will be given full and careful consideration 
before final decision is made. Whether you reply or not, a written notice 
of final decision will be given you. 

Very truly yours, 

/s/ Robert D. Sullivan 
ROBERT D. SULUVAN 
Chief, Civ. Pers. Branch 
Pers & Admin Office 


50 [Filed May 11, 1955] 

DEFENDANT'S MOTION TO DISMISS AMENDED COMPLAINT 

Corner now the defendants by their attorney, the United States 
Attorney for the District of Columbia and respectfully move the Court to 
dismiss the amended complaint on the grounds that it fails to state a claim 
upon which relief can be granted. 

LEO A. ROVER 
United States Attorney 

OLIVER GASCH 

Assistant United States Attorney 

FRANK H. STRICKLER 
Assistant United States Attorney 

RUFUS E. STETSON, JR. 

Assistant United States Attorney 


(Certificate of Service) 


59 [Filed May 27, 1955] 
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ORDER 

This cause having come on for hearing on defendants T motion to 
dismiss the amended complaint, and the Court having considered the 
amended complaint and having heard argument of respective counsel for 
the parties, it is this 26 day of May 1955 

ORDERED, that the amended complaint be and the same is hereby 
dismissed with leave for the plaintiff to file a second amended complaint 
within twenty days from the entry of this order, and it is 

FURTHER ORDERED, that if the plaintiff fails to file a second 
amended complaint within the time provided herein or if the second 
amended complaint fails to state a claim upon which relief can be granted, 
this cause will be dismissed with prejudice, and it is 

FURTHER ORDERED, that plaintiff’s motion to refer this case to the 
Veterans Commissioner at this time is denied on the grounds of mootness. 

/s/ Edward Curran 
Judge 

(Certificate of Service) 


60 [Filed June 13, 1955] 

SECOND AMENDED COMPLAINT IN THE NATURE OF 

MANDAMUS OR FOR MANDATORY INJUNCTION OR 

DECLARATORY JUDGMENT 

1. The jurisdiction of this Court is based upon Title H, Section 306 
of the District of Columbia Code, 1951 Edition, and Title 28, Section 1651 
of the United States Code. 

2. Theplaintiff is a citizen of the United States and a resident of the 
State of Pennsylvania and brings this suit in his individual capacity. 

3. The defendant Charles E. Wilson is the Secretary of Defense and 
the defendant Harold E. Talbott is the Secretary of the Air Force. Each 
defendant is sued in his official capacity. 
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4. On the 20th day of November, 1950 the plaintiff entered upon 
employment in the Philadelphia Regional Office of the Air Force in the 
section of said office which dealt with problems, contacts and contracts 
between the Air Force and so-called ’’Small Business. ” In the conduct of 
his work plaintiff was most zealous, not only to promote and protect the 

61 interests of the Department of the Air Force and to fulfill his patriotic duty 
to our government, but also to assist small businesses and industries to 
acquire knowledge upon which they could take their rightful place in the 
furnishing of the multitudinous items needed by the Air Force. Plaintiff 
cooperated and co-ordinated with the personnel of other agencies of the 
government who were then and there engaged in problems, contracts and 
contacts with so-called ’’Small Business”. Plaintiff exemplified the highest 

standards of efficiency and enthusiasm in the carrying out of his duties in 

i 

such position which was officially classified as ”Industrial Specialist 
GS-1150-7” (Small Business Specialist). Plaintiff’s salary as such was 
the sum of Three Thousand Eight Hundred and Twehty-five Dollars 
($3825. 00) per year. 

5. During the course of such employment, as aforesaid, plaintiff 

i 

incurred the wrath of a segment of the Chamber of Commerce of the City 
of Philadelphia who were endeavoring to establish i so-called ’’Business 

Development Bureau” in that plaintiff wrote memorandums in which he 

I 

compared the advantages and disadvantages of suc^ proposal and analyzed 

i 

the true motives of those who were promoting said bureau. 

6. During the course of his employment, as aforesaid, plaintiff 
incurred the wrath of certain of the officers of the Air Force then stationed 
at said Philadelphia Regional Office of the Air Force in that although 
plaintiff had served as an enlisted man in the Air Force he was then and 
there a civilian employee and as such felt an obligation to deal with 
problems of his work on an analytical basis and to make his recommenda¬ 
tions accordingly, whereas such officers of the Air! Force preferred a 
system of strict military discipline with a one-way flow military courtesy 

62 so that the efforts of plaintiff to be analytical in connection with his work 
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were mistaken by said officers of the Air Force as insubordination on 
plaintiffs part. 

7. Pursuant to plaintiff’s preparing said memorandum, as referred 
to in paragraph 5 hereinabove, and the misunderstanding by certain 
officers of the Air Force, as referred to in paragraph 6 hereinabove, 
plaintiff became the object of a campaign by some of his superiors and 
co-workers in said Philadelphia Office of the Air Force and by some 
inspectors from other offices to find fault with his work, to embarrass 
him and to deliberately build up a case looking toward plaintiff’s dismissal 
from his employment. Plaintiff was unnecessarily censured on any 
pretext. An employee who lacked the background and experience for the 
position was given plaintiff’s position and plaintiff was relegated to the 
role of assistant. Every petty clash of personality was recorded as a 
basis of building up a case against plaintiff, as aforesaid. 

8. Pursuant to such deliberate effort to build up a case against the 
plaintiff, a letter of charges, copy of which is attached to the Amended 
Complaint and marked ’’Amended Complaint Exhibit Number One” was 
served upon the plaintiff on or about the 27th day of November 1952. 
Plaintiff believes and therefore alleges that said charges were lacking 

in substance and were nothing more than the collective efforts of those 
who conspired and sought, as pointed out hereinabove, to cause plaintiff 
to be discharged from his position. 

9. Even though the so-called charges required an explanation by 
plaintiff, in an effort to defend himself, of trivial incidents which had 
occurred from time to time over a prolonged period and which had been 
magnified into said so-called charges, plaintiff, by said letter of charges 
was given only until the 8th day of December 1952 to reply to said charges. 

63 10. Even though some of said so-called charges dated back to 

< trivial incidents which occurred during the year 1951, which had not at 
that time been the subject of charges against plaintiff, said letter of 
charges included not only the alleged complaints of plaintiff’s superiors 
as of the time when said letter of charges was furnished to him, but also 
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all of those from the past, thereby violating the well established procedural 
rule to the effect that when an alleged complaint against a government 
employee is waived, same cannot thereafter be considered in conjunction 
with other complaints which allegedly arise thereafter. All of the efforts 
of those of plaintiff’s superiors and co-workers who were engaged in the 
conspiracy, as aforesaid, to cause plaintiff to be removed from his 
employment were included in said letter of charges. 

11. Plaintiff believes and therefore alleges that the predecessor of 
the defendant Harold E. Talbott, being responsible for the acts of his 
subordinates, acted in such an arbitrary and unreasonable manner, by 
and through said subordinates, in dismissing plaintiff from his employment 
as to constitute an abuse of the discretion reposed in him as Secretary of 
the Air Force, and the responsibility of the defendant Harold E. Talbott 
stems from his reponsibility, as incumbent Secretary of the Air Force, 
for the acts of his predecessor and for his failure and refusal to review 
the record regarding plaintiff’s dismissal and do justice when requested 

so to do. 

12. Plaintiff believes and therefore alleges that the predecessor of 
the defendant Harold E. Talbott, being responsible for the acts of his 
subordinates, violated the Veterans Preference Laws in dismissing plain¬ 
tiff from his employment as aforesaid, the plaintiff having been and being 
entitled to full rights and privileges as a veteran, and that the responsibil- 

64 ity of the defendant, Harold E. Talbott stems from his responsibility, as 
incumbent Secretary of the Air Force, for the acts of his predecessor and 
for his failure and refusal to review the record regarding plaintiff’s 
dismissal and do justice when requested so to do. 

13. Plaintiff believes and therefore alleges that the subordinates 
of the predecessor of the defendant Harold E. Talbott acted in concert 
and conspired maliciously to cause the dismissal of plaintiff from his 
employment, as aforesaid, and that the responsibility of the defendant 
Harold E. Talbott stems from his responsibility, as incumbent Secretary 
of the Air Force, for the acts of his predecessor and for his failure and 
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refusal to review the record regarding plaintiff’s dismissal and do justice 
when requested so to do. 

14. Plaintiff believes and therefore alleges that the predecessor of 
the defendant Charles E. Wilson, being the Official of the Executive 
Department of Cabinet rank pursuant to the unification and/or integration 
of the Armed Services, being responsible for the acts of his subordinates, 
acted in such an arbitrary and unreasonable manner, by and through said 
subordinates, in dismissing plaintiff from his employment, as to constitute 
an abuse of the discretion reposed in him as Secretary of Defense and that 
the responsibility of the defendant Charles E. Wilson stems from his 
responsibility, as incumbent Secretary of Defense, for the acts of his 
predecessor and from his failure and refusal to review the record regard¬ 
ing plaintiff’s dismissal and do justice when requested so to do. 

15. Plaintiff believes and therefore alleges that the predecessor 
of the defendant Charles E. Wilson, being the official of the Executive 
Department of Cabinet rank pursuant to the unification and/or integration 

65 of the Armed Services, being responsible for the acts of his subordinates, 
violated the Veterans Preference Laws in dismissing plaintiff from his 
employment, as aforesaid, the plaintiff having been and being entitled to 
full rights and privileges as a veteran and that the responsibility of the 
defendant Charles E. Wilson stems from his responsibility, as incumbent 
Secretary of Defense, for the acts of his predecessor and from his failure 
and refusal to review the record regarding plaintiff’s dismissal and do 
justice when requested so to do. 

16. Plaintiff believes and therefore alleges that the subordinates of 
the predecessor of the defendant Charles E. Wilson acted in concert and 
conspired maliciously to cause the dismissal of plaintiff from his employ¬ 
ment, as aforesaid, and that the responsibility of the defendant Charles 
E. Wilson stems from his responsibility, as incumbent Secretary of 
Defense, for the acts of his predecessor and from his failure and refusal 
to review the record regarding plaintiff’s dismissal and do justice when 
requested so to do. 
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17. Pursuant to said dismissal, plaintiff appealed to the United 
States Civil Service Commission for administrative relief. Plaintiff 
prepared affidavits showing how utterly ridiculous, trivial and/or trumped 
up each of said charges was. Although plaintiff was not afforded an oppor¬ 
tunity to appear in person before the Board of Appeals and Review of the 
Civil Service Commission, said Board, from the written record available 
to said Board, sustained some of the so-called charges against plaintiff, 
including charges which, even if they had been of any substance, had been 
waived by plaintiff’s superiors long before plaintiff was served with the 
so-called letter of charges referred to in paragraph 8 hereinabove. Copy 
of letter from the Chairman of the Board of Appeals and Review of said 

66 Commission, announcing the results of said appeal, and addressed to 
plaintiff’s then counsel is attached to the original complaint filed herein 
and marked Exhibit Number One thereto. 

18. Pursuant to said dismissal and such adverse decision of the 
United States Civil Service Commission, plaintiff’s present counsel, in 
plaintiff’s behalf, appealed, in turn, to each of the defendants named 
herein and again to the United States Civil Service Commission. Copies 
of said correspondence are attached to the original complaint filed herein 
and marked Exhibits Numbered two through seven thereto. 

19. Plaintiff believes and therefore alleges that unless this Honor¬ 
able Court will issue a Writ of Mandamus, the plaintiff has no adequate 
remedy at law, and that plaintiff has exhausted all Administrative 
Remedies available to him. 

WHEREFORE, the premises considered, plaintiff respectfully prays 
as follows: 

Firstly: That due process of this Court issue commanding each of 
the defendants to appear and answer the exigencies of this complaint. 

Secondly: That at the hearing of this case the defendants be required 
to certify to this Honorable Court their official files, other than any 
material which may be classified for security reasons if any there be, 
regarding the dismissal of the plaintiff from his employment. 
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Thirdly: That upon a hearing of this cause, this Honorable Court 
shall issue a Writ of Mandamus requiring the defendants to restore the 
plaintiff to his employment and to grant such other benefits to plaintiff 
as shall make right the wrong which was visited upon plaintiff by his 
having been dismissed from the government service as set forth herein¬ 
above. 

67 Fourthly: That, in the event that this Honorable Court finds that a 

Writ of Mandamus should not issue in this case, the defendants be required 
by Mandatory Injunction to restore the plaintiff to his employment and to 
grant such other benefits to plaintiff as will make right the wrong which 
was visited upon plaintiff by his having been dismissed from the govern¬ 
ment service as set forth hereinabove. 

Fifthly: That, in the event that this Honorable Court finds that 
neither a Writ of Mandamus nor a Mandatory Injunction should be granted 
in this case, the defendants should be informed by Declaratory Judgment 
of this Honorable Court that justice can only be done to plaintiff by his 
being restored to his employment and by granting to plaintiff such other 
benefits as would make right the wrong which was visited upon plaintiff 
by his having been dismissed from the government service as set forth 
hereinabove. 

AND LASTLY, for such other and further relief as the nature of this 
case may require and to this Honorable court may seem just and proper. 

/s/ Thomas J. Boylan 

/s/ Ford Young, Jr. 

Attorney for Plaintiff *** 

Borough of Lansdowne 
County of Delaware 
State of Pennsylvania: SS 

THOMAS J. BOYLAN, being first duly sworn according to law, upon 
his oath, deposes and says that he has read the foregoing Second Amended 
Complaint in the Nature of Mandamus or for Mandatory Injunction or for 
Declaratory Judgment by him subscribed; that the matters and things stated 
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therein as true and are true and those stated upon information and belief 
he believes to be true. 

/s/ Thomas J. Boylan 

Subscribed and sworn to before me this 8th day of June 1955. 

/s/ William G. Broyth, Jr. 

(Certificate of Service) Notary Public in and for the State of 

Pennsylvania 

My commission expires: 

February 1, 1957 


69 [ Filed June 16, 1955] 

MOTION TO DISMISS SECOND AMENDED COMPLAINT 

Come now the defendants by their attorney, the United States 

Attorney for the District of Columbia, and respectfully move the court to 

dismiss the second amended complaint on the grounds that it fails to state 

a claim upon which relief can be granted. 

LEO A. ROVER 
United States Attorney 

OLIVER GASCH 

Assistant Uni ted States Attorney 

FRANK H. STRICKLER 
Assistant United States Attorney 

RUFUS E. STETSON, JR. 

Assistant United States Attorney 


(Certificate of Service) 
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75 [ Filed July 28, 1955] 

ORDER 

This cause having come on for hearing on defendant’s motion to 
dismiss, and the Court having considered the second amended complaint 
and the exhibits referred to therein, and having heard argument of counsel 
for the respective parties, it is this 28th day of July 1955 

ORDERED, That this cause be and the same is hereby dismissed 
with prejudice. 

/s/Edward A. Tamm 
Judge 

(Certificate of Service) 
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1 The above-entitled matter came on for hearing on Motion To Dismiss, 

before the Honorable Edward A. Tamm, Judge, at 12:00 o’clock noon. 

* * * * * * * 

2 PROCEEDINGS 

THE COURT: The Court was not familiar with the pleadings in this 
case, I was unable to obtain the file so I do not know what the case is all 
about You will have to make your argument upon the assumption that the 
Court is in complete ignorance as to the facts in the case. 

MR. STETSON: May it please the Court, this is an action brought 
by one Thomas J. Boylan, a former employee of the Government, against 
Mr. Talbott, Secretary of the Air Force, and various other defendants, 
seeking reinstatement in his government position. 

He claims that he was wrongfully removed from his government 
position; date of removal, December 29, 1952. 

The plaintiff has alleged that he has a veterans preference eligibility 
and he claims that his rights under the Veterans Preference laws have been 
violated. 

If I may be permitted an analogy to the American pasttime of baseball, 
I might say that the plaintiff is now up swinging for the third time. The 
court has already called two strikes against him. The original complaint 
was dismissed wit^i leave to amend for failure to state a claim upon which 
relief could be granted. There was an amended complaint filed. That, 
too, was dismissed for failure to state a claim upon which relief could be 
granted. There was a second amended complaint filed, and we have pitched 

3 a third motion to dismiss for failure to state a claim upon which relief can 
be granted. 

The plaintiff still fails to show wherein his rights have been violated. 
He still fails to allege any violation of the statutory safeguards surrounding 
an employee in the matter of discharge from the government service. In 
broad general terms he alleges a conspiracy on the part of the predecessors 
of these defendants to get him out of his government job. 

I submit, Your Honor, that the law in this jurisdiction, as established 
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by the cases, is pretty well established that in order for a plaintiff to main¬ 
tain a suit for reinstatement he must show in what respects he has been 
deprived of the procedural due process guaranteed him under the applicable 
laws. Since this plaintiff has failed to allege any procedural defects in his 
discharge, I submit that this action should be dismissed with prejudice in 
accordance with Judge Curran’s ruling, which is before the Court, entered 
on the 27th day of May 1955, wherein the first amended complaint was 
dismissed. 

In that rilling Judge Curran stated that if the second amended complaint 
fails to state a claim upon which relief can be granted, this cause will be 
dismissed with prejudice. 

I submit, Your Honor, that the second amended complaint adds nothing 
to the original complaint or the original complaint as previously amended. 
The defendant’s motion should be granted, the action should be dismissed 
with prejudice. 

MR. YOUNG: May it please the Court, my learned opponent says 
4 this case is against Secretary Tabott and various other defendants; it is a 
case against Secretary Talbott and Secretary Wilson. 

The reason for suing Secretary Wilson is that he is the official of 
Cabinet rank who is superior to the Secretary of the Air Force. 

My learned opponent also said that there is a charge of a conspiracy 
on the part of the predecessors of the gentlemen who now hold the offices 
in question. I would like to point out to Your Honor that the charge of 
conspiracy is a conspiracy on the part of those who were the superiors of 
the plaintiff when the plaintiff was an employee of the Air Force’s offices 
in the City of Philadelphia, and that the responsibility of the now defendants 
stems from the fact that they are the successors in office of those who were 
the secretaries at the time when the predecessors — at the time when the 
superiors of the plaintiff conspired against the plaintiff and caused the 
plaintiff to lose his job on this series of trivial charges. 

The crux of the case is this, may it please Your Honor: 

The plaintiff had been an enlisted man in the Air Force and he came 
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out of the Air Force and he took a job with the Philadelphia office as a small 
business specialist. If I understand it, according to the government, if a 
firm hires less than five hundred people it constitutes small business, and 

5 the purpose of this office in Philadelphia was primarily to procure supplies 
for the Air Force and Mr. Boylan was in charge of that procurement insofar 
as it had to do with small businesses, businesses of five hundred or less. 

So we allege in all three complaints that although the plaintiff 
exemplified the highest standards of efficiency and enthusiasm in carrying 
out his work, he attempted to be analytical in his work and his superiors 
who were officers of the Air Force considered that he was not sufficiently 
subservient to them. They attempted to put a stern military system, a 
Prussian military system into operation, and in dealing with Mr. Boylan 
in his civilian capacity they held, they found that he was not sufficiently 
subservient; he was not sufficiently amenable to stern military discipline, 
he attempted to be analytical, he attempted to think problems through and 
therefore they conspired to make this series of trivial charges extending 
over a period of more than a year, leading up to mailing a letter to Mr. 
Boylan, and because the answer to that letter did not please the superiors 
he was fired. 

That is one side of it. 

The other side is this. The Chamber of Commerce of the City of 
Philadelphia devised a plan, and Mr. Boylan was given the job of writing 
an analysis of the plan, whether it was a good plan, whether it was a bad 
plan. He weighed the advantages, and the complaint alleges this. He 

6 weighed the advantages and the disadvantages. He came to the conclusion 
that the disadvantages outweighed the advantages, and he recommended 
accordingly and thereby brought upon himself the wrath of the Chamber of 
Commerce of the City of Philadelphia, combined by a personal dislike of 
him by his superiors for mere trivialities, resulted in Mr. Boylan being 
discharged. 

In my points and authorities in opposition to the original motion to 
dismiss, I have quoted the authorities through the years which show that 




THE COURT: Do you contend that the plaintiff was deprived of any 
of the provisions of the law or of the Civil Service Regulations in connection 
with his discharge ? 

In other words, do you contend that he was not given notice of the 
reason, or opportunity to reply, or anything of that kind ? 

MR. YOUNG: May it please Your Honor, he was given notice of 
eight alleged charges. He was given a short time to file a reply. 

THE COURT: I believe ten days, according to your amended complaint. 

MR. YOUNG: Yes, Your Honor. His case was heard before the 
Regional Board in Philadelphia, the Regional Civil Service Board, and 
there he was represented by attorney Jack C. Briscoe, a practicing 
attorney in Philadelphia He was not given a hearing before the Board of 
7 Appeals and Review. His case was decided by the Board of Appeals and 
Review upon the records only, and after that the case was sent to me. 

I made an effort by a letter which is an exhibit to the complaint, to 
cause the Air Force to reconsider. The answer was no. I made an effort 
to cause the Department of Defense to reconsider. They came back and 
said they were not concerned about personnel matters within the three 
subordinate departments of the Department of Defense. 

I went back to the Civil Service Commission, and again a deaf ear 
was turned to me. 

Thereupon I considered administrative remedies were exhausted and 
I came to this court. 

May it please Your Honor, Judge Curran was primarily concerned 
with the question of whether or not I had alleged a conspiracy, as I under¬ 
stood Judge Curran. I submit to Your Honor that in my second amended 
complaint I have spelled out a conspiracy so that there can be no question 
that I charge that there was a conspiracy on the part of the plaintiffs 
superiors. 

THE COURT: Is that the basis of your charge, then, a conspiracy 
to deprive him of his job ? 
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MR. YOUNG: That is right, Your Honor, on a series of trivialities, 
constituting such an abuse, constituting such arbitrary and unreasonable 
action as is an abuse of the discretion reposed in the Secretary and placing 

8 the responsibility on the incumbent Secretary merely because they are 
incumbent. The fact that there was a change of Secretary could not affect 
Mr. Boylan’s rights to litigate for his having been unreasonably and 
arbitrarily fired. 

THE COURT: How can the present defendants disprove that there was 
a conspiracy? 

MR. YOUNG: May it please Your Honor, the then superiors — in 
other words, if the case goes to trial the burden will be upon the plaintiff 
to show the conspiracy. The burden will be upon the plaintiff to show that 
he was fired as a result of a series of trivialities. There was no substance, 
whatsoever, to the firing of this man as a government employee by all that 
is right and fair and proper, and thereupon the defense can come back and 
present their view by the superiors in the Philadelphia office. It all happen¬ 
ed in the Philadelphia office of the Air Force. 

In other words, insofar as Secretary Talbott and Secretary Wilson 
and their predecessors are concerned, their only interest in it has been a -- 
as a matter of fact, they do not even personally answer the correspondence. 

But the only way such a suit as this could be filed would be to name 
them as defendants. 

May it please Your Honor, there is one other thing that in my mind 
is tremendously important, and that is that these charges are lacking in 

9 specificity as required by Section 14 of the Veterans Preference Act. They 
charge this man with having failed to answer a letter in a manner which is 
satisfactory to them. 

I am going to admit in open court that Boylan did one thing. Boylan 
went to a doctor and the doctor said, ’’You are sick and you shouldn’t go to 
work. " He had some kind of a rash on his face. The doctor said, ”You are 
sick and you shouldn T t go to work. ” He got a statement from the doctor. 

He took that statement to his employment and Boylan was going to law 
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school. Boylan did not go to work and Boylan did go out and take examna- 
tions at law school. 

I submit, Your Honor, that Boylan did that. But it would be a terrible 
thing in the City of Washington if everybody who failed to show up for the 
government and who took examinations at law school was to be fired from 
the job. 

THE COURT: But you are overlooking the fact that he took sick leave. 
MR. YOUNG: He took sick leave on a doctor 1 s certificate. That is 
the only charge. 

I submit to Your Honor that that is a triviality and the rest of these 
charges have to do with failing to answer a letter in a manner which satis¬ 
fies his superiors. Your Honor can read the letters. 

The first charge against him he received a reprimand. The second 
10 charge against him — the first charge against him is that of a complaint to 
effect that civilians were not getting sufficient credit for the work they were 
doing. The second was that he received a reprimand. The third was that 
he was absent. 

He did have a certificate from a doctor to the effect that he should 
not be at work, and I submit to Your Honor that there is a big difference 
between going to work for eight hours and going down and taking an examina¬ 
tion at night for two hours, and no requirement that a person sick with a 
rash on his face, unable to go to work, cannot, necessarily, go out for two 
hours. I dare say a lot of people who are sick in town go to the movies for 
two hours. 

I respectfully submit that that is a triviality. 

The next charge on 4 November ’ 52: 

’You acknowledged receipt of a letter wherein it 
was brought to your attention that you were alleged to 
have claimed your section chief was responsible for 
improprieties, mal-administration and attempts to 
convert to his own purposes the prerogatives of his 
official duties at the region. You were requested to 
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give proof concerning these statements. Your reply failed to substantiate 
the charges. " 

In other words, they told him to write a letter because they claimed 
that he had made certain charges and then one of the charges against him 

11 was that in their opinion this letter which he wrote was considered to be 
unsatisfactory. 

Incidentally, those^ Your Honor, will note that the charges on Page 2 
were held by the Civil Service Commission to be unsatisfactory and the 
Civil Service Commission added a fifth one: The appellant’s improper 
attitude displayed by incidents referred to in the four specific charges. 

He was not charged with that specifically by the Department of the 
Air Force, but the Civil Service Commission in their letter of March 16, 
1954, addressed to Mr. Briscoe, set up a fifth reason for them supporting 
his dismissal. 

I submit to Your Honor that where they say a man should be dismissed 
from the government service they should say that he did something in 
particular which constitutes an offense and not that he displayed an attitude 
or not that he received a letter and that the reply that he sent to the letter 
did not please them, or not, as stated in this second charge, that he received 
a letter of official reprimand. 

In other words, whatever was in the reprimand may have constituted 
the bases for a charge, but all they have charged him with is receiving 
the reprimand. 

I submit to Your Honor that since Mr. Stetson raises the question 
of procedure that these charges are lacking in specificity and also they show 
that for a period of more than a year a record was kept in an effort to build 
up a case against Boylan. Had he done anything which would have been the 

12 proper basis for his dismissal, he should have been dismissed for so doing. 
Instead of which, they waited until the end of the year, they built all this 
up, and then the last thing which occurred, the basis of his dismissal, was 
they sent him a letter and said ’’Answer this letter. ” He sent in an answer 
and they say that the answer to them was unsatisfactory. 
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That is the heart of it and I respectfully submit to Your Honor that it 
does show arbitrary and unreasonable action which constitutes an abuse of 
discretion and that we should be allowed to go to trial and put in our proof. 

THE COURT: In the opinion of the Court you are attempting by your 
second amended complaint to require the Court to substitute its discretion 
as to the merits of the desirability of the plaintiff as an employee of the Air 
Force for that of the employing agency. 

The Court of Appeals, in this and other circuits, has repeatedly said 
it is not ever a court 1 s function to substitute its opinion or view in a matter 
for that of an administrator or executive agency, that the court’s basic 
functions are to determine whether the statutory and regulatory protective 
measures have been completely complied with in cases of this kind. 

I believe that under the circumstances your amended complaint does 
not state a cause of action. 

The Court will grant the motion to dismiss. 

MR. YOUNG: Did I understand Your Honor to say that my second 
amended complaint did not state a cause of action ? 

THE COURT: I believe that is the subject of the present motion. 

MR. STETSON: That is correct, Your Honor. May the order cite 
that this dismissal is with prejudice, Your Honor ? 

THE COURT: I believe that is the proviso of the previous judge who 
heard a similar matter. It may so state. 

(Thereupon, the hearing was concluded.) 
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COUNTERSTATEMENT OF QUESTION PRESENTED 


Iii the opinion of appellees, the question presented is 
whether the district court properly determined that a 
complaint by a discharged Air Force employee for declara¬ 
tory and mandatory relief failed to state a claim for relief 
against the Secretary of the Air Force and the Secretary 
of Defense where the only issue raised by the facts alleged 
in the complaint related to the substantive merit of the 
Civil Sendee Commission’s determination that the em¬ 
ployee’s discharge was warranted. 
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COUNTERSTATEMENT OF THE CASE 

This case is here on appeal from an order of the District 
Court (Tamm, J.), dismissing plaintiff-appellant’s second 
amended complaint for declaratory and mandatory relief 
(J.A. 34). 

Appellant, a veteran, was employed by the Department 
of the Air Force as a small business specialist (J. A. 27). 
The defendants-appellees are the Secretary of the Air Force 
and the Secretary of Defense, respectively (J. A. 29, 30). 
The complaint alleged that the appellees’ predecessors, by 
virtue of their responsibility for the acts of their subordi¬ 
nates, acted in an arbitrary and unreasonable manner in 
dismissing appellant from his employment (J. A. 29, 30). 
The charges on the basis of which appellant was discharged 
were stated in the complaint to have been “lacking in sub¬ 
stance” and “nothing more than the collective efforts of 
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those who conspired and sought ... to cause plaintiff 
to be discharged from his position” (J. A. 2S). With the 
possible exception of this allegation, the complaint does 
not assert any violation of the procedural requirements of 
the Veterans’ Preference Act in removing appellant from 
the service. 

It appears from the complaint and exhibit annexed 
thereto that appellant was removed from the service after 
charges made against him on November 26, 1952, were sus¬ 
tained on appeal by the Civil Service Commission (J. A. 
6-7, 31). The decision of the Commission’s Board of Ap¬ 
peals and Review stated that “Careful consideration of 
the evidence in Mr. Boylan’s file establishes that although 
certain of the reasons contained in the November 26, 1952, 
notice of proposed action do not meet the legal requirement 
for specificity and detail, five of the reasons contained there¬ 
in do meet that requirement and are sustained by a prepon¬ 
derance of the evidence." (J. A. 6). The reasons sustained 
by the Board were referred to as: “ (1) improper comments 
to Major Dougherty by Mr. Boylan concerning the latter’s 
threat to ‘blow the top off things’; 1 (2) the matter relating 
to the January 29, 1952, reprimand; 2 (3) the matter of 
improper sick leave from February 4, through February 8, 
1952 ; 3 (4) the improper statements made by Mr. Boylan 

x The charge in this regard read as follows: “It is alleged that 
during the latter part of 1951, in a conversation held between 
yourself and Major William F. Dougherty, at that time Chief of the 
Small Business Office, you commented to the effect that ‘civilians 
had set up the Region and were not being given due credit for same.’ 
You further stated that you wanted to know what was going on at 
all times or that you would do something about it, that is, you 
■would go to someone higher-up who would ‘blow the top off 
things.’” (J. A. 23). 

2 The charge in this regard read as follows: “On 29 January 
1952, you were given an official reprimand, wherein it was charged 
that your preparation of correspondence has been unsatisfactory 
and further that you had failed to comply with a request to review 
vour job description sheet and to certifv to its correctness.” (J. A 
23-24). 

3 The charge in this regard read as follows: “On 8 May, 1952, 
a matter of absenteeism was brought to your attention by the 
Civilian Personnel Section, wherein it was alleged that your claim 
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referred to in the November 4,1952, letter of Colonel Rund- 
quist; 4 and (5) the appellant’s improper attitude displayed 
in the incidents referred to in the four specific charges.” 5 
(Ibid.) The Commission concluded that appellant’s dis¬ 
charge was “fully warranted and justified and for such 
cause as will promote the efficiency of the service as pro¬ 
vided in Section 14 of the Veterans’ Preference Act.” 
(Ibid.) 

The complaint concluded with a prayer alternatively 
for a writ of mandamus requiring appellees to restore 
appellant to his employment, or a mandatory injunction 
to restore the appellant to his employment; or a mandatory 
declaratory judgment that justice can be done to appellant 
only by his being restored to his employment (J.A. 32). 
The Civil Service Commissioners were not made parties 
to the action and no relief against the Commissioners was 
requested. 

STATUTE INVOLVED 

Section 14 of the Veterans’ Preference Act, as amended, 
5 U.S.C. § 863 (1952), provides: 

Notice of discharge, suspension, furlough, or reduc¬ 
tion in rank.—No permanent or indefinite preference 
eligible, who has completed a probationary or trial 

for sick leave could not be allowed as the Civilian Personnel Office 
had determined that you had attended courses at a university dur¬ 
ing the days which fell within your claimed sick leave period.” 
(J.A. 24.) V 

4 The charge in this regard read as follows: “On 4 November, 
1952, you acknowledged receipt of a letter from Colonel Rundquist, 
Air Regional Representative, wherein it "was brought to your at¬ 
tention that you were alleged to have claimed your Section Chief 
was responsible for several improprieties and maladministration 
and deliberate attempts to convert to his own purposes the pre¬ 
rogatives of his official duties at the region. You were requested 
to give proof concerning these statements. Your reply to this 
letter failed to substantiate your charges. . . .” (JA. 24.) 

5 The charge in this regard read as follows: “In all of the cases 
innumerated above, the attitude you displayed was considered 
abusive, argumentative and boisterous and surely could not be 
considered the appropriate conduct required of an Air Force em¬ 
ployee.” (J.A. 24.) 
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period employed in the civil service, or in any estab¬ 
lishment, agency, bureau, administration, project, or 
department, hereinbefore referred to shall be dis¬ 
charged, suspended for more than thirty days, fur¬ 
loughed without pay, reduced in rank or compensation, 
or debarred for future appointment except for such 
cause as will promote the efficiency of the service and 
for reasons given in writing, and the person whose 
discharge, suspension for more than thirty days, fur¬ 
lough without pay, or reduction in rank or compensa¬ 
tion is sought shall have at least thirty days’ advance 
written notice (except where there is reasonable cause 
to believe the employee to be guilty of a crime for 
which a sentence of imprisonment can be imposed), 
stating any and all reasons, specifically and in detail, 
for any such proposed action; such preference eligible 
shall be allowed a reasonable time for answering the 
same personally and in writing, and for furnishing 
affidavits in support of such answer, and shall have 
the right to appeal to the Civil Service Commission 
from an adverse decision of the administrative officer 
so acting, such appeal to be made in writing within a 
reasonable length of time after the date of receipt of 
notice of such adverse decision: Provided, That such 
preference eligible shall have the right to make a 
personal appearance, or an appearance through a 
designated representative, in accordance with such 
reasonable rules and regulations as mav be issued bv 
the Civil Service Commission; after investigation and 
consideration of the evidence submitted, the Civil Serv¬ 
ice Commission shall submit its findings and recom¬ 
mendations to the proper administrative officer and 
shall send copies of the same to the appellant or to 
his designated representative, and it shall be manda¬ 
tory for such administrative officer to take such cor¬ 
rective action as the Commission finally recommends: 
Provided further, That the Civil Service Commission 
may declare any such preference eligible who may have 
been dismissed or furloughed without pay to be eligible 
for the provisions of section 15 hereof. 
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SUMMARY OF ARGUMENT 

It is well settled that courts will not review the action 
of executive officials in dismissing executive employees 
except to insure compliance with statutory requirements. 
Appellant’s allegations in this case, however, are no more 
than an attack on the judgment exercised by those respon¬ 
sible for his removal. The complaint in this respect was 
clearly insufficient. In addition, the complaint did not name 
the Civil Service Commissioners as defendants and they 
were not made parties to the suit. Since it is established 
that the Commissioners are indispensable parties in a case 
such as this, the complaint fails on this ground as well. 

Appellant’s contention that the charges against him 
were lacking in specificity is fatally defective for several 
reasons: (1) The complaint fairly construed raised no is¬ 
sue with respect to the specificity of the charges, and on the 
contrary indicated that appellant had no difficulty in under¬ 
standing them: (2) The Civil Service Commission, not the 
appellees, determined that the charges relied upon were 
sufficiently stated; and (3) The charges in fact were stated 
specifically and in detail within the requirements of the 
Veterans’ Preference Act. 

ARGUMENT 

The Complaint Was Properly Dismissed Because It Failed to 

Disclose Any Violation of Procedural Requirements in 

Effecting Appellant’s Removal from the Service. 

A. Courts do not review the exercise of judgment by exec¬ 
utive officers in the removal of executive employees. 

This Court in a long line of cases consistently has recog¬ 
nized that courts will not review the action of executive 
officials in dismissing executive employees except to insure 
compliance with statutory requirements. 6 In these decisions 

6 Keyton v. Anderson , — U.S. App. D.C. —, — F. 2d — (No. 
12737, decided January 19, 1956); Benenati v. Young . 95 U.S. App. 
D.C. 120. 220 F. 2d 383 (1955); Williams v. Cravens . 93 U.S. App. 
D.C. 380, 210 F. 2d 874 (1954); Ward v. Anderson, 93 U.S. App. 
D.C. 156, 158, 208 F. 2d 48 (1953); Kohlberg v. Gray, 93 U.S. App. 
D.C. 97, 98, 207 F. 2d 35 (1953), cert, denied , 346 U.S. 937; Powell 
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the Court has made it abundantly clear that it is not avail¬ 
able as a forum for reviewing the personnel actions of the 
Executive Department. In Powell v. Brannan, 91 U.S. App. 
D.C. 16, 196 F. 2d S71 (1952), for example, the Court ex¬ 
plained : 

We think it well to reiterate that in civil service 
cases the task of the courts is a limited one. Certainly 
they cannot undertake to pass on a plaintiff’s qualifi¬ 
cations for any given post, or to compare them with 
those of an incumbent. It is not within their province 
to weigh the merits of a person’s claim to a Federal 
job. Congress has established administrative machin¬ 
ery to make these determinations. Where there has 
been a substantial departure from applicable pro¬ 
cedures, a misconstruction of governing legislation, or 
like error going to the heart of the administrative de¬ 
termination, a measure of judicial relief may on occa¬ 
sion be obtainable. But no such basis for relief has 
here been laid. 

In other cases, the Court has pointed out that allegations 
that the employee “was innocent of the charges preferred 
against him . . . and that the investigation which resulted 
in his removal was biased, prejudiced, and unfair, are im¬ 
material.” Levy v. Woods, 84 U.S. App. D.C. 13S, 139, 171 
F. 2d 145 (1948). See also Ward v Anderson, 93 U.S. App. 
D.C. 156, 158, 20S F. 2d 48 (1953); Bailey v. Richardson, 86 
U.S. App. D.C. 24S, 266, 183 F 2d 46 (1950), affirmed, 341 
U.S. 918; Hammond v. Hull, 76 U.S. App. D.C. 301, 306-307, 


v. Brannan, 91 U.S. App. D.C. 16, 196 F. 2d 871 (1952); Bailey r. 
Richardson, 86 U.S. App. D.C. 248. 182 F. 2d 46 (1950), affirmed, 
341 U.S. 918; Carter v. Forrestal, 85 U.S. App. D.C. 53, 175 F. 2d 
364 (1949); Levy v. Woods, 84 U.S. App. D.C. 138. 139, 171 F. 2d 
145 (1948); Friedman v. Schu'ellenbach . 81 U.S. App. D.C. 365, 
368, 159 F. 2d 22 (1947), cert, denied, 330 U.S. 838; Hammond v. 
Hull , 76 U.S. App. D.C. 301, 306-307, 131 F. 2d 23 (1942), cert, 
denied, 318 U.S. 777; Levine v. Farley, 70 U.S. App. D.C. 381, 386, 
107 F. 2d 186 (1940), cert, denied. 308 U.S. 622; Taylor v. Taft, 24 
U.S. App. D.C. 95 (1904), appeal dismissed, 203 U.S. 461. 
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131 F. 2d 23 (1942), cert, denied, 318 U.S. 777. “It is not 
for us to say whether the Commission’s finding is correct; 
‘where action is taken in removing from office an employee 
. . . in accordance with the requirements of the statute re¬ 
lating thereto ... a court of law has no jurisdiction to in¬ 
quire into the guilt or innocence of the employee as to the 
charges upon which he was removed.’ ” Kohlberg v. Gray, 
93 U.S. App. D.C. 97, 98, 207 F. 2d 35 (1953), cert, denied, 
346 U.S. 937. 7 

Appellant, in the face of this consistent line of authority, 
rests his case almost solely on the contention that his re¬ 
moval was unfair and unreasonable because allegedly im¬ 
properly motivated. It is doubtful whether a claim for re¬ 
lief is stated in any case by a complaint which merely sets 
forth in conclusionary allegations charges of “arbitrary 
and unreasonable” conduct by government officials. Gf. 
Arizona v. Hobby , 94 U.S. App. D.C. 170, 173, 221 F. 2d 
498 (1954). It is certain under the precedents cited above 
that such a complaint is wholly inadequate as a predicate 
for either mandatory or declaratory relief in an employee 
discharge case. Appellant’s allegations that superiors and 
co-workers tried to “embarrass him,” or “to deliberately 
build up a case” against him, or “conspired” against him, 
add nothing to his cause. The motives and tactics of ap¬ 
pellant’s superiors and co-workers would be immaterial 
even if the Court were to consider on the merits whether 
the grounds relied upon for his removal were substantively 
sufficient. Of course, the controlling principles just dis¬ 
cussed preclude any such inquiry by the Court. The estab¬ 
lished law in this jurisdiction completely refutes appel¬ 
lant’s main contention. 8 


7 Quoting in part from Levine v. Farley, 70 U.S. App. D.C. 381, 
386, 107 F. 2d 186, 191 (1940), cert, denied, 308 U.S. 622. 

8 Philadelphia Co. v. Stinson, 223 U.S. 605 (1912), Lloyd 
Sabaudo Societa v. Elting , 2S7 U.S. 324 (1932), and Dismuke y. 
United States, 297 U.S. 167 (1936), which are relied upon by 
appellant, are not at all in point. All involve interference with 
private property rights by governmental action. “It has been 
held repeatedly and consistently that Government employ is not 
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Furthermore, as indicated in the statement of the case, 
the Civil Service Commission determined that appellant's 
discharge was fully warranted and justified. The com¬ 
plaint, however, failed to name individual members of the 
Commission as defendants and they have never been made 
parties to this action. Since it is settled that the Commis¬ 
sioners are indispensable parties in cases such as this 
(Benenati v. Young, 95 U.S. App. D.C. 120, 220 F. 2d 3S3 
(1955)), 9 it is clear that appellant’s contention fails on 
this ground as well. 

B. Appellant's Contention That the Charges Lacked Spec¬ 
ificity Is Without Merit. 

Appellant’s contention in his brief that the charges 
against him were lacking in specificity is the only objection 
raised to the procedure by which appellant was removed 
from government service. This contention fails for sev¬ 
eral reasons: 

1. It was not alleged either in the original complaint or 
in any of its subsequently amended versions that the rea¬ 
sons given appellant for his proposed removal were not 
stated “specifically and in detail” as required by Section 


‘property’. . . Bailey v. Richardson. 86 U.S. App. D.C. 248. 
259, 182 F. 2d 46 (19501, affirmed. 341 U.S. 918, and cases cited. 
See also, Scher v. TFeeA's. — U.S. App. D.C. —. — F. 2d — (Xo. 
12827, decided January 19. 1956). Furthermore, none of the cases 
relied upon by appellant suggest that the Court would review the 
exercise of judgment by the designated executive officer even with 
respect to the subject matter there involved. 

Gadsden v. United States. Ill Ct. Cls. 487. 78 F. Supp. 126 
(1948). which is hardly controlling here, indicates that the Court, 
of Claims may take a somewhat broader view of the scope of review 
of employee dismissals. However even the Court of Claims has 
made it clear that a contention that an employee’s superiors and 
co-workers desired to be rid of him, even if true, would be no basis 
for reversal of his dismissal. Elchibegofi. v. United States. 123 Ct. 
Cls. 709 (1952), cert, denied, 345 U.S. 943. 

9 See also, Blackmar v. Guerre , 342 U.S. 512, 515 (1952); Reeber 
v. Rossell, 200 F. 2d 334 (2nd Cir. 1952); Martucci v. Mayer, 210 
F. 2d 259 (3rd Cir. 1954). 
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14 of the Veterans’ Preference Act, 5 U. S. C. § 863 (1952). 
The closest statements in the complaint to snch a conten¬ 
tion were that the charges were “lacking in substance” or 
were based on “trivial incidents.” These statements indi¬ 
cate only that in appellant’s view the charges made did not 
warrant his dismissal. Neither these statements nor any 
other allegations of the complaint can be fairly construed 
as an allegation by appellanut that he did not understand 
the charges or that the charges did not furnish him with 
sufficient information to prepare a defense. 

The gist of appellant’s complaint was that his discharge 
was unjustly motivated by a desire of his superiors and co¬ 
workers to have him removed, not that the grounds given 
for his proposed removal lacked specificity or detail. In¬ 
deed it would have been inconsistent for appellant to allege 
in the complaint both that the incidents were “trivial” 
or “lacking in substance” and that he was not informed 
sufficiently as to the nature of the incidents. Appellant 
did not make such inconsistent claims in his complaint, 
and he could not do so thereafter. It is clear, therefore, 
that the contention must now be rejected. 

2. It was noted under A., supra , that the Civil Service 
Commission determined that appellant’s discharge was 
fully warranted and justified. In reaching this conclusion 
the Commission expressly held that the charges against ap¬ 
pellant ultimately relied upon satisfied the legal require¬ 
ments for specificity and detail. It is clear that any attack 
against this determination must be made in a suit in which 
the Commissioners are parties. Benenati, Blaclcmar, Ree- 
ber and Martucci cases, supra. Accordingly, appellant’s 
contention also fails on this ground. 

3. Finally, it seems evident from an examination of the 
charges relied upon that they are stated specifically and in 
detail as required by the Veterans’ Preference Act. The 
charges are quoted in the counterstatement of the case, 
supra, at 2-3 notes. In each charge “the matters set forth 
are adequately identified as to time, place and persons.” 
Baugham v. Green, — U.S. App. D.C. —, 229 F. 2d 33 
(1956). They plainly furnished appellant sufficient inf or- 
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mation to afford him a fair chance to defend himself. As 
this Court recently pointed out: “ ‘It is this consideration 
which must be controlling and not necessarilv the standards 
of a criminal indictment.’ ” Baughatn case, supra} 0 Ac¬ 
cordingly, appellant’s contention again must be rejected. 

CONCLUSION 

Wherefore it is respectfully submitted that the judgment 
of the District Court be affirmed. 

Leo A. Rover, 

United States Attorney. 
Lewis Carroll, 

Milton Eisenberg, 
Assistant United States Attorneys. 


10 Quoting from Blackmar v. United States, 128 Ct. Cl. 693, 703, 
120 F. Supp. 408, 413 (1954). 
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